BATH AND NORTH EAST SOMERSET COUNCIL

LICENSING SUB-COMMITTEE

Thursday, 4th April, 2019, 10.00 am

Councillors: Les Kew (Chair), Rob Appleyard and Deirdre Horstmann
Officers in attendance: Terrill Wolyn (Senior Public Protection Officer) and Shaine Lewis
(Team Leader Resources - Legal Team)
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EMERGENCY EVACUATION PROCEDURE

The Democratic Services officer advised the meeting of the procedure.
APOLOGIES FOR ABSENCE AND SUBSTITUTIONS

There were none.

DECLARATIONS OF INTEREST

There were none.

TO ANNOUNCE ANY URGENT BUSINESS AGREED BY THE CHAIR
There was none.

MINUTES: 17TH JANUARY 2019

These were approved as a correct record and signed by the Chair.
LICENSING PROCEDURE

APPLICATION FOR A PREMISES LICENCE FOR GARFUNKEL'S, ORANGE
GROVE, BATH BA1 ILP

Applicant: The Restaurant Group (UK) Limited, represented by Clare Eames
(Poppleston Allen) and Mary Wilcock (Managing Director, Brunning & Price Ltd)

Other Persons: Anne Robins (The Empire Owners’ Association), Professor Stan
Kolaczkowski (Chairman of the Empire Owners’ Association) and lan Perkins (The
Abbey Residents’ Association)

The parties confirmed that they understood the procedure to be followed for the
hearing.

The Senior Public Protection Officer presented the report. The application was for a
new premises licence. There was an existing premises licence attached as Annex D
to the report. Members noted that the premises were located in the Cumulative
Impact Area, and that there was therefore a rebuttable presumption that the
application should be refused unless the applicant could demonstrate that the
application would not add to the cumulative impact of licensed premises in the Area.
There had been eight representations from Other Persons, which collectively related
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to the Prevention of Crime and Disorder, Public Safety and the Prevention of Public
Nuisance Licensing Objectives. There had been no representations from the
Responsible Authorities. Additional information from the applicant had been
circulated since the publication of the agenda (attached as Appendix 1 to these
minutes).

Ms Eames stated the case for the applicant. She said that the premises currently
traded as Garfunkels and the licence was held by the Restaurant Group. The plan of
the premises was not included within the premises licence in the agenda: it could be
found in pages 10 and 11 of the additional information submitted by the applicant.
The Restaurant Group operated over five hundred restaurants and had recently
acquired Wagamama. Today’s application had been made in the name of the
Restaurant Group. The company wished to rebrand Garfunkels as a Brunning and
Price business and to make a significant investment in Bath. As part of this
investment the premises would be substantially upgraded. On pages 12 to 21 of the
additional information there were photographs of Brunning and Price premises in
Chelmsford and Beaconsfield, which gave a flavour of what was planned in Bath. A
Brunning and Price brochure had been submitted with the application.

The current Garfunkels’ licence came into force in November 2005 following its
conversion from the old licensing regime. The current licence required the sale of
alcohol to be ancillary to the sale of food, a condition inherited from the old licensing
regime. She submitted that this condition was somewhat ambiguous and a hangover
from legislation that had been repealed. She suggested that in general the conditions
in the current license were not very clear, and that the fifteen conditions offered as
part of this application resulted in a more robust operating schedule more in keeping
with present-day circumstances. The application actually proposed a slight reduction
in trading hours with an earlier terminal hour on several nights, despite the fact that
the proposed starting hour for licensable activities was 09:00, rather than 10:00 as at
present. She submitted that a 09:00 start was common in the trade, and provided the
operator with flexibility to serve customers who might want to have a glass of
champagne for a celebration, for example. There was no evidence from any part of
the country that beginning at this hour had led to problems.

She stated that the application had not been drawn up until the applicant had met
local residents.

She said that another significant difference between the application and the current
licence lay in the significant restrictions on the use of the external terrace that were
proposed. At the moment there were no restrictions, but the new conditions
proposed that the terrace had to be cleared of customers by 22:30, that customers
using it had to be seated, and that it should be serviced by waiter/waitress service. In
addition the applicant would accept a condition which limited the number of people
on the terrace to 30. Residents had raised concerns relating to the use of the terrace
as a smoking area; the applicant would be content with a condition prohibiting
smoking there.

She drew attention to the lack of representations from the Responsible Authorities.
She noted concerns expressed by Other Persons that the premises might be
converted to a pub. In fact in today’s extremely competitive conditions the operators

of licensed premises had to provide as comprehensive an offer to the public as they
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could, and it was increasingly difficult to define what a “pub” or “restaurant” was. She
submitted that the premises were well run and that there was no evidence that they
were undermining the licensing objectives. Other Persons had raised concerns about
vertical drinking, but this was something that the current licence did not prevent. The
redesign actually slightly reduced the floor space. The applicant was not planning to
create a “megabar”; the bar area remained much the same and the number of
covers was nearly the same. About 170 covers were provided at the premises now,
but the applicant would accept a condition limiting this to 150.

Other Persons had raised planning issues, which were not relevant to the Licensing
Act regime, but the applicant wished to be open about these with residents. Listed
Building Consent was required for the internal works at the premises, but change of
use was not required.

Other Persons had expressed concerns about a possible future change of ownership
of the premises. She could reassure them that Brunning and Price had no intention
of moving, but nevertheless they would be happy to accept a licence that was limited
to them. They would make a significant investment in the business, and wanted to
find a modus operandi that allowed a harmonious relationship with the residents.

If residents wanted a condition requiring a quarterly meeting with the licence holder,
the applicant would be pleased to accept this.

Mary Wilcock said that her desire was for a licence that worked in the interests of the
applicant and the residents.

In response to question from Other Persons Miss Eames and Ms Wilcock stated:

e There had been no intention to mislead about the trading hours, which it was
true would slightly increase. However it was the terminal hour that was the
usual trigger for concerns about cumulative impact; she could not recall
cumulative impact having been raised anywhere in relation to morning
opening.

e As the Licensing and Planning regimes were separate, it would not have been
appropriate to include any feedback received on the noise report submitted as
part of the Listed Building Application with the licence application.

e The applicant did have other premises that had residential accommodation in
the same building, but to the side and not above. The applicant always strove
to be a responsible member of the community in which they were located. No
complaint had ever been received from neighbouring residential premises.

In reply to questions from Members they stated:
e The problem of customers wishing to smoke was one that all licensed
premises faced, but over time customers had become more reconciled to the

fact that if they wished to smoke they had to go outside. This was the case in
workplaces as well.

Page 3 of 10



Replying to the Team Leader (Legal) Ms Eames confirmed that a condition
prohibiting smoking on the terrace could include vaping.

The Chair asked whether the applicant wished specifically to address cumulative
impact. Ms Eames submitted that there was an argument that as the premises was
already licensed, cumulative impact was not engaged by this application. If however
that was not the case, she drew attention to the fact that in the application licensable
activities never ran past midnight and that a robust set of conditions had been
proposed for the replacement licence, compared with the absence of restrictions on
the existing licence. It was also noteworthy that the Responsible Authorities had
made no representations to the application. The Team Leader (Legal) said that in his
view cumulative impact was engaged by this application. The Council’s policy was
quite clear that cumulative impact applied to all applications within the Cumulative
Impact Area and therefore to this application, regardless of the fact that the premises
was already licensed.

Anne Robins stated her case. She said the first point she wished to make was
demographic: the average age of residents of The Empire had been 79 for many
years and five of the current residents were over 90. The potential impact of Public
Nuisance had to be understood in that context. If the application was approved, a
huge pub would be created in a building surrounded by elderly people’s homes. The
condition that the supply of alcohol should ancillary to the provision of food had been
imposed over twenty years ago, to protect residents from drink-related nuisance.
She begged the Sub-Committee not to remove this protection. Licence conditions
should reflect the dominant use of the building, which was residential. There was the
potential to create a large vertical drinking establishment operating till midnight in a
city with a large student population. It is clear from their website that Brunning and
Price regards itself as a pub operator. There were many licensed premises in the
vicinity, and Grand Parade and Orange Grove area are always thronged with
evening drinkers.

Professor Kolaczkowski stated his case. He said that he was emeritus professor in
chemical engineering of the University of Bath, and with his technical expertise had
acted as an advisor to applicants and local authorities about the environmental
impact of developments. He was here today in his capacity as an owner and
Chairman of The Empire Residents’ Association. He said that residents were very
concerned about the proposed change of use, and feared that if allowed without
additional conditions it would increase crime and disorder and public nuisance. He
said that it was clear from the photograph on page 2 of the additional information
submitted by the applicant that The Empire is a predominantly residential block with
two restaurants at its base. It was entirely the wrong place to try to make money by a
change of use from a restaurant. The applicant wished to replace the main eating
area with a mega-bar, and they should be concerned about the consequences. The
noise impact assessment had been submitted very late for this hearing and was very
superficial and selective. The residents’ own noise consultant had provided many
helpful suggestions in his reply to the applicant’s report and had fundamentally
confirmed residents’ concerns. Residents were not opposed to the granting of a
premises licence, but wanted their welfare to be protected. After careful
consideration of the problem in consultation with an independent noise expert,
residents were suggesting a number of conditions that should be attached to the
licence, and felt sure that the applicant would find them helpful. The first condition
relates to internal noise: a noise level of 75dBA not to be exceeded within the
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premises. The applicant had included a limit of 74dBA in the Listed Building
Application, so 75dBA should be attainable. The noise limiter should be set so that
there is no audible noise in apartments, the dining area or entrance hallway. The
noise limiter level should be reviewed regularly. There should be an interlock of the
noise limiter with the sound system and there should be an indication when
background noise has been exceeded. The noise limiter should be kept in a locked
cupboard with access only to the licensee. With regard to external noise, residents
suggest that the number of seats on the terrace should be restricted and that the
applicant should consider siting umbrellas with noise-reducing properties there, that
there should be no queues outside the premises after 18:00, and that there should
be controlled dispersal of customers after closing. The last proposed condition
related to operating hours as detailed by other representors.

In reply to a question from a Member he suggested that in its proposals for noise
control the applicant had just provided a wish list; what he had done was to provide
specific numbers for noise levels which were generally accepted as appropriate.

Mr Perkins stated his case. He said that the premises were an important part of the
night-time economy in Bath, but were in a very sensitive location. The applicant had
failed to convince local residents that it had an adequate plan to mitigate nuisance.
Residents were looking for reassurance through the imposition on the licence of
robust and enforceable conditions. In the course of the hearing the applicant had
made useful suggestions for additional conditions.

The parties were invited to sum up.

Summing up for the Other Persons, Anne Robins said that residents wanted
assurance that the premises were not going to become a pub and that conditions
should be imposed that prevented that.

Ms Eames said that it was important that to have a licence that worked for
everybody. The operating schedule contained detailed conditions designed to
promote the licensing objectives. The Sub-Committee had to base its determination
on evidence. The fact that the Responsible Authorities had made no representations
showed that they had no concerns about this application. Representations had
referred to the risk of nuisance, for example, but no evidence had been presented
that this was actually occurring under the existing licences. The applicant had offered
additional enforceable conditions in the course of the hearing.

Following an adjournment the Sub-Committee RESOLVED to grant the application
with conditions as detailed below.

Decision and reasons

Members have determined an application for a Premises Licence for Garfunkels,
Orange Grove, Bath. In doing so, they have taken into consideration the Licensing
Act 2003, Statutory Guidance, the Council’s Policy, Human Rights Act 1998 and
case law.

Members are aware that the proper approach under the Licensing Act is to be
reluctant to regulate in the absence of evidence and must only do what is
appropriate and proportionate in the promotion of the licensing objectives based on
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information before them. Members noted that applications must be considered on
their merits and on this occasion the Cumulative Impact Policy is engaged.

The Applicant

The premises currently trades as Garfunkels. The applicant stated it operates in
excess of 500 restaurants and gastro pubs across the UK and now wish to invest in
these premises and rebrand them as Brunning and Price. Part of that process has
included obtaining listed building approval for internal alterations and engagement
with Resident Associations to tailor an application to specific concerns regarding the
proposed changes. This process commenced in 2018 and the additional information
provided gives a flavour of the type of business it proposes to operate. It was further
stated that the new application includes 15 conditions relevant to 2019 dealing with
how the premises will promote the licensing objectives and address any cumulative
impact concerns.

The applicant stated they were committed to their responsibilities under the
Licencing Act and associated legislation and confirmed the premises will be
sympathetic to the community, continue to provide a strong food offer and be well
run. To a certain extent the new application is a tidying up exercise and whilst an
additional hour in the morning had been applied for the trading hours as a whole
have been reduced and there is no suggestion nationally that additional hours in the
morning have negative impacts on the licensing objectives. In terms of operation the
restaurant covers remain similar to the existing, the bar size similar and the overall
floor area is slightly reduced.

With regard to neighbours the applicant aims to continue working with them and the
following additional realistic conditions are therefore offered.

There shall be no smoking or vaping on the terrace

The outside terrace area shall be limited to 30 persons seated

The number of covers limited at 150

The New Year’s Eve terminal hour will be 01:00 am

The licence granted shall be limited to Brunning and Price &P only

Accordingly, it was considered that with no off sales, the premises implementing the
Noise Impact Assessment recommendations and conditions consistent with the
robust operating schedule the premises would be unlikely to add significantly to any

cumulative impact being experienced, if the Policy applies, and the licence granted.

Other Persons

Eight written representations objecting to the application were received from “other
persons” as defined in the Act. Whilst not necessarily against a licensed premises in
this location the representations raised concerns that the proposals could undermine
the prevention of crime and disorder, public safety (relating to the use of the terrace)
and the prevention of public nuisance licensing objectives.
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The objectors stated the removal of the linkage between food and alcohol service
represents a shift in the business from food led to a huge alcohol led venue with
resultant noise and anti-social behaviour associated with high volume vertical
drinking establishments. Further, given the current level of nuisance and anti-social
behaviour experienced from the outside terrace and surrounding area, in terms of
noise, litter and rowdy behaviour, there is a potential that longer hours could attract
customers from other premises in the area which could impact negatively on
residents. The objectors also had concerns about the efficacy of the noise mitigation
measures proposed and the number of people on the terrace could be problematic in
terms of public safety.

The objectors were worried that with the watering down of the restrictions in terms of
planning, the lease and licensing the basis upon which they bought apartments could
be undermined. This could make life intolerable for those in the building particularly
as staff will inevitably change and there will be no point of contact in the event they
needed to complain.

Members

Members noted that the Licensing Act 2003 is a permissive regime intended to
minimise the regulatory burden. Nevertheless, the regime encourages community
involvement in the decision making process.

In terms of the premises Members noted they are in the Cumulative Impact area and
as this is a new premises licence application there is a rebuttable presumption that
the licence should be refused unless the applicant demonstrates they are unlikely to
add significantly to cumulative impact being experienced.

Members noted all written and oral representations and were careful to balance their
competing interests. Members, however, disregard irrelevant representations which
on this occasion related to planning issues and leasehold matters. Members also
noted that there were no representations from Responsible Authorities in particular
the Police, Fire & Rescue and Public Protection Services.

With regard to opening and terminal hours Members reminded themselves of the
general principal of staggered hours and that arbitrary restrictions would undermine
the flexibility principal. Whilst noting the representations Members found no
examples of anti-social behaviour directly attributed to the premises and did not
consider there was a distinct possibility that migration would result in the licensing
objectives being undermined as the hours were modest in extent particularly in the
morning.

In terms of nuisance Members noted the premises had long been established in this
location operating as a restaurant and bar. Whilst reference was made to a number
of complaints to premises’ management these were addressed and there was no
history of complaint to Licensing or Environmental Protection services. In the
circumstances, therefore, Members found that by implementing the
recommendations in the Noise Impact Assessment, for example, plant and building
modifications, operational adaptions and a suite of 15 new conditions, there would
be greater protection for residents than under the existing licence.
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In reaching their decision Members also reminded themselves that, whilst they
should be mindful of other statutory controls, their decisions must not duplicate other
statutory regimes. Moreover, conditions should not be overcomplicated as they must
stand alone and be capable of enforcement by Licensing Officers. In terms of this
application the issues raised were issues where duplication commonly occurs. For
example, nuisance in the form of noise, smoke, and litter is governed by the
Environmental Protection Act 1990, fire safety by the Fire Safety Reform Order 2010,
planning and enforcement by the Town and County Planning Act 1990 and anti-
social behaviour not directly attributable to the premises the police. In all the
circumstances, therefore, Members found the application reasonable in extent and
the conditions appropriate and proportionate to promote the licensing objectives
without duplication or over complication.

Accordingly, Members found that with the imposition of conditions consistent with the
operating schedule, Mandatory Conditions, additional conditions imposed by
Members and those offered by the applicant that the premises would be unlikely to
add significantly to any cumulative impact being experienced or undermine the
licencing objectives. Members therefore resolve to grant the premises with the
additional appropriate and proportionate conditions as follows:

e There shall be no smoking or vaping on the outside terrace
e The outside terrace area shall be limited to 30 persons seated
e The New Year's Eve terminal hour shall be 02:00 am

Authority is delegated to the Licensing Officer to issue the licence accordingly.

APPLICATION TO VARY THE PREMISES LICENCE FOR HOMEWOOD PARK
HOTEL AND SPA, HOMEWOOD, HINTON CHARTERHOUSE, BATH BA2 7TB

APPLICATION TO VARY THE PREMISES LICENCE FOR HOMEWOOD PARK
HOTEL AND SPA, HOMEWOOD, HINTON CHARTERHOUSE, BATH BA2 7TB

Applicant: Neil Glasspool (Managing Director)
Responsible Authority: Sara Chiffers (Senior Environmental Health Officer)(H&S))

The parties confirmed that they understood the procedure to be followed for the
hearing.

The Senior Public Protection Officer presented the report. The applicant was seeking
to vary hours and remove non-standard timings, add conditions agreed with the
Police and revise the plan of the ground floor. In addition the variation sought to
remove the Annex 2 condition:

No sale of alcohol is to take place in the spa area, or the champagne area. All drinks
for the champagne bar to be purchased from the exiting hotel bar.

Environmental Health had made a representation objecting to the removal of this
condition. No other representations had been received.
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Mr Glasspool stated his case. He said that Homewood was part of the Kaleidoscope
Collection, which owned three hotels in Bath, Homewood, 15 Great Pulteney and
The Bird. Kaleidoscope had purchased Homewood from Longleat Enterprises in
August 2018. Homewood had been very run down and required major investment.
As part of that investment guest facilities were being improved including the Spa.
There was a champagne bar in the spa, which he did not agree with. He felt that
guests should usually go to the main bar to purchase drinks so that management
could maintain control over the consumption of alcohol. He wanted to put a pop-up
snack bar adjacent to the outside pool area to sell tea and coffee, snacks, soft
drinks, wine and beer, but no spirits or fortified wine. Guests would be served in the
existing patio area, where they can sit and drink already around the pool area. The
snack bar would operate only in high season between May and September from 2pm
to 6pm for guests and staff members. The applicant would wish to deter people from
drinking excessively in the spa area. Guest safety is a primary concern. People can
already purchase drinks from the main bar to take to the patio. The area will be
staffed, giving management greater control over the consumption of alcohol by
guests. The amount that guests can purchase from the pop-up bar during its four
hours of opening will be controlled. The aim of the pop-up bar is not to make money,
but to enhance the experience of guests by providing an additional service, and to
allow the supervision of what goes on around the pool area. The champagne bar will
be removed.

Ms Chiffers stated her case. She said that she had objected to the removal of the
condition because of the well-documented risks of drinking alcohol before the use of
spa facilities. How will management judge whether a guest has consumed too much
from the pop-up bar? Having a bar near the spa facilities may encourage guests to
indulge in unsafe behaviour.

Responding to questions from Members Mr Glasspool said:

o Staff serving from the pop-up bar would be skilled bar staff who would be able
to decide from experience whether a customer had drunk too much.

e The pop-up bar would serve only wine and beer, but under the licence
customers could buy spirits from the main bar and bring them to the pool
area. The pop-up bar would limit the amount and types of drink immediately
available to guests and would be open only for limited hours.

e There was CCTV monitoring on the premises.

Following an adjournment the Sub-Committee RESOLVED to grant the application
as detailed below.

Decision and reasons

Members have determined an application to vary a Premises Licence for Homewood
Park Hotel & Spa, Hinton Charterhouse, Bath. In doing so, they have taken into
consideration the Licensing Act 2003, Statutory Guidance, the Council’s Policy,
Human Rights Act 1998 and case law.
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Members are aware that the proper approach under the Licensing Act is to be
reluctant to regulate in the absence of evidence and must only do what is
appropriate and proportionate in the promotion of the licensing objectives based on
information put before them. Members noted that an application must be considered
on its merits.

The Applicant

The applicant stated the company operate a number of venues in the district and
have invested and refurbished these premises which included the spa area. The
application was designed to provide the flexibility to operate a pop up shack adjacent
to the pool where guests can buy soft drinks, beer, wine and snacks during peak
times in the summer months. Moreover, guests entering the spa area must sign in
and that any sale of alcohol within the spa would be through trained bar staff.

Responsible Authority

The objector stated the consumption of alcohol prior to spa treatments etc. causes
dehydration, heat exhaustion and is ultimately a safety risk. Further, it would be a
difficult judgement for spa staff to make whether people were intoxicated and a bar in
direct view of the spa would have the effect of encouraging unsafe behaviours.

Members

Members noted that the Licensing Act 2003 is a permissive regime intended to
minimise the regulatory burden. In terms of representations, Members noted the
written and oral representations and were careful to balance their competing
interests.

Members reminded themselves that consumption is not regulated activity and guests
are able to consume their own or purchase and consume alcohol from other areas
before attending the spa. Further, as guests entering the spa would sign into the spa
and any sale of alcohol therein subject to the normal controls these are additional
safeguards for guests. Accordingly, members grant the application as applied for
with conditions consistent with the operating schedule, mandatory conditions and
delegate authority to the Licensing Officer to issue the licence.

The meeting ended at 1.07 pm

Chair(person)

Prepared by Democratic Services
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GARFUNKELS, ORANGE GROVE, BATH, BA1 1LP

New Premises Licence Application

Licensing Sub Committee: Thursday 4™ April 2019 — 10am

The Guildhall, High Street, Bath, BA1 5AW

Evidence Bundle

Magistrates’ Court and Others (2008).

Document Ref : 2146877312 Page 11

) Document ) Pages
Photographs of Garfunkels as existing. 2-9
Garfunkel's current approved licence plans. 10-11
Photographs of Brunning and Price premises; Cheltenham & 12-21
Beaconsfield/Mood Boards for Brunning and Price, Bath.

Statement of Community Engagement. 22-23
Correspondence with Residents. 24-41
Correspondence with Geoff Cannon, Police Licensing Officer | 42-43
and Nigel Shire Environmental Health Officer. |
Noise Management Plan. 44-45
Acoustic Report. 46-70
"Planning Report. 71-72
Brown's Premises Licence. 73-84
' Frampton's Licensable Activities and Conditions. 85-86
' R (on application of Daniel Thwaites pic) v Wirral 87-100
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P d nning and Pri 's. O e G h

Introduction

Garfunkel's in Bath is operated by The Restaurant Group. The Restaurant Group operates over
500 restaurants and pubs across the UK which includes Frankie and Benny's, Chiquito, Coast to
Coast, Garfunkels, Firejacks, Brunning and Price and Joe's Kitchen. Additionally, The Restaurant
Group operate a concession group which trades over 60 outlets across more than 30 brands
primarily at UK alrports. Additionally TRG recently acquired wagamama which has 134 restaurants.

Within The Restaurant Group, the Brunning and Price business, which was created In 1989 has
grown from a small collection of pubs in the North West of England to gastro pubs spanning the
Country.

The Restaurant Group have been considering for sometime proposals to invest in Bath and re-
brand the premises as Brunning and Price. The Company through its key senior management
team including Keith Janes, Property Director of The Restaurant Group, Mary Wilcock, Managing
Director and Dee Sturman Property Manager together with their key Planning, Licensing and
Acoustic consultants as well as designer Lee Armstrong, have undertaken a programme of
engagement with local residents to ensure the immediate neighbours are fully appraised of the
proposed refurbishment at the premises and what this will mean in practice.

Ove En me

Separate to licensing matters, applications are required in relation to listed bullding approval to
deal with certain internal alterations and that has Involved dialogue with the residents from 2016
onwards. During the course of 2018 it was determined that the investment would progress with the
conversion of the premises to a Brunning and Price style of operation and as such invitations were
sent to lan XXX of The Abbey Residents Association and Anne XXX and Judith XXX of The
Empire Owners Association.

A stakeholder meeting was held on the 2™ November 2018 at the premises which was attended by

lan XXX, Anne XXX, Judith XXX together with Mary Wilcock, Keith Janes, Dee Sturman, Lee
Armstrong, Jonathan Phillips and Clare Eames.

Document Ref : 2146881744 Page 32
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The purpose of the meeting was to fully explain to the Immediate nelghbours the proposels and
more importantly to understand the concerns of the nelghbours which the Company were aware of
following previous meetings and also licence applications.

In response to one of the resident’s comments, a fresh acoustic survey was undertaken and then a
subsequent meeting took place on the g™ January 2019, This meeting was attended by lan XXX,
Anne XXX, Judith XXX, Mary Wilcock, Keith Janes and Clare Eames.

These meetings have all been to progress the discussions so that the immediate neighbours were
fully aware of the nature of the application and indeed to enable the licence application to be
tallored to the specific concerns that were highlighted, which are now reflected in the operating
schedule submitted with the application.

it is the Brunning and Price ethos and philosophy to continually engage with the local community
given that the local communlty is at the heart of the business. Should the application be granted
there will be a commitment to ongoing dialogue and meetings as required with the residents
although the licence holder is confident that with the nature and extent of the community
engagement to date and their robust operating policles and procedures and the nature and style of
the operation that the Brunning and Price business will be able to operate harmoniously alongside
its neighbours.

Document Ref : 2146881744 Page 2 33 112310/4
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oo 10March2010
Via the Licensing Authorly ' ornt  CERSTAIZI04

Doo Raf: 2140880148

s ————

| act on behsif of The Restaurant Group (UK) Limited, in respect of their application for &
new premiees Noenoe for Garfunissls, Orange Grove, Bath.

Thank you for taking the time to review and respond to my clients’ premises fiosnce
. Prior to submission of the apgiication, my clents and | met with Anne Rebins, on

behalf of the Empire Owrisr's Association, to explain more sbout the proposed opavation and
the application.

| will be sanding a IRtie further information prior ta the Liozneing Sub Commities hearing of
this matter. However, I | can assist sy further in the meantime, plesse do not hesttate to

Pastaeds « Jumss A D Anderson Lid « Niok Arren Lad « Greeme Cushion Lidl » Glare Burass Lid » Ancly Grimeny Lid « Lisa Inzani Lid
Lt Sharkey Lid = Jonathan M Smith Lid » Ascecialss = Sieve Bumstt = Harwwh Prios + Sarsh Teylor
MWMTMMMMOMGTMW-IN

Principal Gfice In Notiingham

mmmﬁuwnmmmmmuwge 34
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Rhian Tg_dd

From:
Sent:
To:
Subject:

DOCID:

Dear Helen

iR N R R TR e e |
20 March 2019 09:45
Helen Ward _
Re: Re: Garfunkel's New premises

2146882805

Yes they are all members of the Empire Owners Association, as are the ssssssssss but wished to add
thelr own submissions as well as supporting the wider EOA one from me.

Regards o=

Sent from my iPhone

On 20 Mar 2019, at 09:31, Helen Ward <esimssmesms- Wrote:

Dear s

| am a solicitor at Poppleston Allen and | am assisting Clare In respect of the new
premises licence application for Garfunkel's whilst she Is away on annual leave.

1 have reviewed the representations that we have received to the application and | note
that the following residents of the Empire Grand have made objections. We have sent
everyone.a courtesy Ietter Just to ensure that our detalls are avallable to them but if you
could kindly let me know whether the following are also member of the Empire Owners
Association that would be very helpful.

1,

.

2. wume—Em—san

3.

4,

5.

| e

e e

Clare will be back from annual leave next week but If | can assist with anything Iin the
meantime then please do contact me.

Kind regards

Helen

Helen Ward | Sclicitor

Popplesten
E = Lo,

Allen

| T s 1 | M i | W

B it aemyai it
London Office: The Stanley Building, 7 Pancras Square, London, N1C 4AG
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From: Helen Ward

Sent 20 March 2019 09:32

To: — S wmenam |
Subject: Re: Garfunkel's New premises
DOCID: 2146881899

SENTON: 20/03/2019 09:31:13

Dear sume

| am & solicitor at Poppleston Allen and | am assisting Clare in respect of the new premises licence
application for Garfunkel’s whilst she is away on annual leave.

| have reviewed the representations that we have recelved to the application and | note that the following
residents of the Empire Grand have made objections. We have sent everyone a courtesy letter just to
ensure that our details are available to them but if you could kindly let me know whether the following are
also member of the Empire Owners Association that would be very helpful

1, que————

2, eoeEEEESE———

3, emm——=- '
4 e

5. eum—

Clare will be back from annual leave next week but if | can assist with anything in the meantime then
please do contact me.

Kind regards
Helen
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From: Clare Eames

Sent: 05 February 2019 11:17

To: it R e e

Subject: RE: Garfunkels Bath- new premises licence application

Attachments: APPLICATION FORM.PDF; Licensing Brochure.pdf; 02-18-880 -
Garfunkels, Bath - L1 Licensing.pdf

DOCID: 2146815455

SENTON: 05/02/2019 11:17:11

Dear e

Please find attached a copy of the final version of the premises licence application that we will be
submitting later this week. | also attach a copy of the licence plan.

Please note prior to submission of the application we have pre-consuited with the Police Licensing
Officer and Environmental Heatth regarding the application.

Kind regards

Clare

From: evssama-pancss | [ e T ———
Sent: 01 February 2019 17:49

To: Clare EBMES; “wmesammcsi | * e roaiasans

Subject: RE: Garfunkels Bath- new premises licence application

Dear Clare

Thank you for your emall. We look forward to receiving the final version of your application for a new
premises licence for Garfunkels at The Empire, Bath shortly.

Best wishes

s

From: Clare Eames <em——mammmim—

Sent: 31 January 2019 17:01
TO! gt Tsmiesitio bt ORI ST >} ?} e
w5 = SN o T .

supject: Garfunkels Bath- new premises licence application

Dear All

| hope you are ali well?

1 will shortly be submitting the application for the new premises licence for Garfunkels at Bath..
Following our recent meetings my client and | have carefully considered the application that we would

lke to submit for a new premises licence to enable the premises to be refurblshed and we hope you
would agree revitalised.
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From: Clare Eames

Sent: 05 February 2019 11:18

i e S S

Subject: RE: Garfunkels Bath- new premises licence application

Attachments: APPLICATION FORM.PDF; Licensing Brochure.pdf; 02-18-880 -
Garfunkels, Bath - L1 Licensing.pdf

DOCID: 2146815461

SENTON: 05/02/2019 11:18:06

Dearauss

Please find attached a copy of the final version of the premises licence application that we will be
submitting later this week. | also attach a copy of the licence plan.

Please note prior to submission of the application we have pre-consulted with the Police Licensing
Officer and Environmental Health regarding the application.

Kind regards

Clare

From: amc=sae=tmenrss o S e e T TE -
Sent: 01 February 2019 17:49

To: Clare Eames; g oo

Subjact: RE: Garfunkels Bath- new premises licence application

Dear Clare

Thank you for your email. We look forward to recelving the final version of your application for a new
premises licence for Garfunkels at The Empire, Bath shortly.

Best wishes

g

Frofn: Clare Eames wessisssemmlunnis: >
Sent: 31 January 2019 17:03,

TO? s = it >3 - imi— — - p p—

Subject: Gj_arfunkels Bath- new premises licence application

Dear All

| hope you are all well?

| will shortly be submitting the application for the new premises licence for Garfunkels at Bath.
Following our recent meetings my client and | have carefully considered the epplication that we would

like to submit for a new premises licence to enable the premises to be refurblshed and we hope you
would agree revitallsed.
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S —— - = = = e T =
From: Clare Eames
Sent: 05 February 2019 11:17
To: - .
Subject: RE: Garfunkels Bath- new premises licence application
Attachments: APPLICATION FORM.PDF; Licensing Brochure.pdf; 02-18-880 -
Garfunkels, Bath - L1 Licensing.pdf
poQD: 2146815449
SENTON: 05/02/2019 11:15:27
Dear ,

Please find attached a copy.of the final version of the premises licence application that we will be
submitting later this week. | also attach a copy of the licence plan.

Please note prior to submission of the application we have pre-consulted with the Police Licensing
Officer and Environmental Health regarding the application.

Kind regards

Clare

From! -—————— i
Sent: 01 February 2019 17:49

To: Clare Eames; s T
Subject: RE; Garfunkels Bath- new premises licence application

e e e pe——

h

Dear Clare iy,

Thank you for your emall. We look forward to receiving the final version of youf application for a new
premises licence for Garfunkels at The Empire, Bath shortly.

_Best wishes

From: Clare EAmes st >
Sent: 31 January 2019 17:01
| [ e

subject: Garfunkels Bath- new premises licence application

Dear All

| hope you are all weli?

| will shortly be submitting the application for the new premises licence for Garfunkels &t Bat:"
Following our recent meetings my client and | have carefully considered the application that we would

lke to submit for a new premises licence to enable the premises to be refurbished and we hope you
would agree revitalised.
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= =

FI'Dm: e ee————— A ——SS— >
Sent: 01 February 2019 17:49

To: Clare EaMES; sswmmvizicomss: Fomhur

Subject: RE: Garfunkels Bathi- new premises licence application
DOCID: 2146812643

Dear Clare

Thank you for your email. We look forward to receiving the final version of your application for a new
premises licence for Garfunkels at The Empire, Bath shortly.

Best wishes

From: Clare Eames € .=« —v—unss
Sent: 31 January 2019 17:01 -

To: sem=

L B

Subject: Garfunkets Bath- new premises licence application

Dear All
| hope you are all well?
| will shortly be submitting the appiication for the new premises licence for Garfunkeis at Bath.

Following our recent mestings my client and | have carefully conslidered the application that we would
like to submit for a new premises licence to enabie the premises to be refurbished and we hope you
would agree revitalised.

Through the latest design of the premises and the hours and conditions that we have put together my
client feels that they have dealt sensitively with the licensing Issues In Bath and also the immediate
concerns fiat you have raised.

| will be sending you a copy of the new premises licence application hopefully on Monday together In the
application with the licence plan that will be submitied- | am just waiting for the designers fo let me have
the final version but you will be pleased to know as we discussed that the new premises licence
application will seek less hours than are currently permitted by the premises licence and most notably we
are Introducing restrictions on the outside area that currently do not exiat on the premises licence.

As we discussed when we met the opportunity for the new premises licence allows us to ensure that the
conditions imposed are more relevant and meaningful In terme of the promotion of the licensing
objectives than currently exists.

As such shouid you have any querles or questions once the application-has been submitted then please
do not hesltate to contact me and as we discussed my clients would hope that taking everything into the
round you may feel open towards supporting the application.

Kind regards

Clare

Clare Eames | Partner
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From: Clare Eames

Sent: 31 January 2019 17:01

To: e et T e
Subject: Garfunkels Bath- new premises licence application
DoaD: 2146810379

SENTON: 31/01/2019 17:00:34

Dear All

| hope you are all well?
| will shortly be submitting the application for the new premises licence for Garfunkels at Bath.

Following our recent meetings my client and | have carefully considered the application that we would
like to submit for a new premises licence to enable the premises to be refurbished and we hope you
would agree revitalised.

Through the latest design of the premises and the hours and conditions that we have put together my
client feels that they have dealit sensitively with the licensing Issues in Bath and also the immediate
concerns that you have ralsed.

1 will be sending you a copy of the new premises licence application hopefully on Monday together In the
application with the licence plan that will be submitted- | am Just walting for the designers to let me have
the final version but you will be pleased to know as we discussed that the new premises licence
application will seek less hours than are currently permitted by the premises licence and most notably we
are Introducing restrictions on the outside area that currently do not exist on the premises licence.

As we discussed when we met the opportunity for the new premises licence allows us to ensure that the
conditions Imposed are more relevant and meaningful In terms of the promotion of the licensing
objectives than currently exists.

As such should you have any queries or questions once the application has been submitted then please
do not hesitate to contact me and as we discussed my clients would hope that taking everything into the
round you may feel open towards supporting the application.

Kind regards

Clare
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From: Clare Eames
Sent: 23 November 2018 10:22 )
To:
RN == —— =Rz
Subject: Garfunkel's Bath — Proposed new meeting time, 9th January at 10am.
DOCID: 2146706233
SENTON: 23/11/2018 10:21:24
Dear all

AS seasme? 15 aWare, my client is currently trying to arrange an acoustic report to be prepared which will
Involve access in towemswesis property. The acoustician who has been chosen unfortunately is unable to
attend until early December and therefore we will not have his report until late In December.

Mary and Keith, who you met before, along with myself would like to come and see you on Wednesday
g™ Japuary 2018 around 10am as that will allow us time to have undertaken the acoustic survey and
have the results of the report.

At that point, we will be ready to submit the licensing and listed building applications and of course we
will be able to discuss the final detail of those when we meet with you.

Kind regards

Clare

e ] — e

From: Clare Eames

Sent: 07 November 2018 10:54

Tots A

Subject: RE: Garfunkel's Bath - Meeting tomorfow Friday

2nd November at 10am at Garfunkef's

Dear all

 just wanted to drop you a note to say thank you very much for meeting with myself and my clients last
week,

1 will be discussing the many things we spoke about with my clients further and we wilt be back in touch
with you In due course.

Kind regards ,

Clare

From: Clare Eames
Sent: 01 November 2018 12:56
TO! i el

& ____;—I-fm_"— & _— —t
Subyect: Gartunkers Bath - Meeung tomorTow Friday 2nd November at 10am at Garfunkel's

Dear All,

Further to my emall below, | look forward to seeing you alt tomorrow together with my cllent’s
representatives.
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From:
Sent:

To:
Subject:
DOCID:
SENTON:

Dear all

My client would be grateful If you
Wednesday 28th November 2018

Clare Eames

15 November 2018 08:56 "

Garfunkel's, Bath — Meeting 10am 28th November 2018

2146690500
15/11/2018 08:56:06

could confirm that you would be avaliable for the follow up meeting on
at around 10am? This meeting will be to update you with how matters

are progressing from my client's side in relation to the licence application for the premises.

| look forward to hearing from you.

Kind regards
Clare
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From: ’ FLL FFé. S F D =T -

Sent: 07 November 2018 18:32

To: Clare Eames

Subject: RE: Garfunkel's Bath - Meeting tomorrow Friday 2nd November at
10am at Garfunkel's

DOCID: 2146680786

Dear Clare

Thank you for arranging for us to meet you all. It was so much easier to talk face to face. We hope fora
happy outcome after your further deliberations.

Best wishes
o= Ty

From: Clare Eames < csmmsmmm— (>
Sent: 07 November 2018 10:54
L [ PR

Dear all

t just wanted to drop you a note to say thank you very much for meeting with myself and my clients last
week.

i will be discussing the many things we spoke about with my clients further and we will be back in touch
with you in due course.

Kind regards

Clare

Clare Eames | Partner

Poppleston Allen |

London Office: The Stanley Buildifig, 7 Paricras Square, London, N1C 4AG

We want your opinion....warts and all! i

sakeep alpokout forashoit suvey that you'll soon bis recehing

From: Clare Eames

Sent: 01 November 2018 12:56

To: ‘anne.robins@btopenworld.com’; "lan.perkins60@talidalk.net'; 'mj.rutherford@btinternet.com’

Subject: Garfunkel's Bath - Meeting tomomow Friday 2nd November at 10am at Garfunkel's
Page 44 1
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From: S —————

Sent: 07 November 2018 13:19

To: Clare Eames; . B —

Subject: Re: Garfunkel's Bath - Meeting tomorrow Friday 2nd November at
10am at Garfunkel's

DOCID: 2146680789

Dear Clare

[ think we all found It very useful to air the issues, and it was good to put a face to names.

Regards, s

From: Clare Cames

Sant: Wednesday, November 07, 2018 10:53 AM
To: ; i

subject: RE: Gatfiinkel's batn - meetng tomorrow Friday 2nd November at 10am at Garfunkel's

Dear all’

| just wanted to drop you a note to say thank you very much for meeting with mysetf and my clients last
week.

i will be discussing the many things we spoke about with my clients fuither and we will be back in touch
with you in due course.

Kind regards

Clare

Clare Eames | Pariner

Poppleston Allen

London Office: The Stanley Bullding, 7 Pancras Square, London, N1C 4AG

We want your opinion...warts and all! i
50 i_«:{_%p alopkoutfor ashor suryeythat you'tl sopn be rereiing

From: ClareE;ms
Sent: 01 November 2018 12:56

TO! g B ——

Subject: Garfunkel's Bath - Meeting tomorrow Friday 2nd November at 10am at Garfunkel's

Page 45 3

P35



= = — —— —— =

From: Clare Eames

Sent: 07 November 2018 10:54

To:
#—'

Subject: RE: Garfunkel's Bath - Meeting tomorrow Friday 2nd November at
10am at Garfunkel's

DOCID: 2146676747

SENTON: 07/11/2018 10:53:17

Dear all

| just wanted to drop you a note to say thank you very much for meeting with myself and my clients last
week.

| will be discussing the many things we spoke about with my clients further and we will be back in touch
with you In due course.

Kind regards

Clare

From: Clare Eames

Sent: 01 November 2018 12:56

TO! newrim i it &
Subject: Garfunkel's Bath - Meeting tomorrow

Friday 2nd November at 10am at Garfunker's

Dear All,

Further to my email below, | look forward to seeing you all tomorrow together with my client's
representatives.

We are also hopeful to have Dee Sturman from the Property Team whom | believe you have met before
together with Jonathan Phillips who advises the company in relation to pianning matiers.

If you have eny questions then please do not hesitate o contact me and as | will be away form the office
today, the best number for me willbe ..

Many thanks,

Clare

From: Clare Eames

Sent: 23 October 2018 10:46

To:~ Wﬁhﬁw )

Subject: RE: Garfunkel's, Bath - Dates for Residents Meeting
Importance: High

Doal e E———————

Many thanks for your email and | can confirm that my Client will arrange a quiet area in Garfunkel's
which may be relevant if we need to discuss any proposed changes to layout.

My colleagues and | look forward to meeting with you on Friday o™ November at 10em and should you
have any questions in the meantime plegse do Z%t hesitate to contact me.
age 1
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Kind regards.
Clare

Sent: 12 October 2018 16:26

To: Clare Eames

OO e et IS D) _
Subject: Re: Garfunkel's, Bath - Dates for Residents Meeting

Dear Clare

Thank you for the confirmation.

| had meant to offer to host the meeting in our dining room but delayed emailing you when |
knew you were away, and then simply forgot. if you feel it would be easier to meet in private

at the Empire we would be happy-to host it, but otherwise we shall come to Garfunkels as you
suggest.

Regards, s

Medig

e p

I Residents

Dear all

Further to previous correspondencs, | Just write to confirm our meeting with my client's representatives
on Friday 2nd November 2018 at 10am.

| proposs that the meeting takes place at Garfunkel's and if you have any queries or questions prior to
the meeting then please do not hesitate to contact me.

Kind regards

Clare

Clare Eames | Partner

Poppleston Allen
E:

- —— —— =

London Office: The Stanley Building, 7 Pancras Square, London, N1C 4AG
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Deate:
Our ref:
e ) Your ref:
nieAbbeyRosldmuawhﬂon
Bﬂﬂ'l E-mall:
BA1 2EH
Direct lins:

By email only - S S

Dofr sossm——

Garfunksls, Orange Grove, Bath
Now Premises Licence

| act on behaif of The Restaurant Group (UK) Limited and Brunning and Price. On behalf of
the Managing Director for Brunning and Price, Mary Wilcook, please see below & letter that |
am sending on her behalf.

| look forward to hearing from you.

:amwmtoyoutoupdateyoummmmmbmmmmmecummeamm
andoperateanawfoodbdbusmss.

As you may be aware, The Restaurant Group UKLtdmownsGamMshasanumberof
memmdmmmmmmawmmwopm. They includs,
Frankie & Benny's, Coast to Coast, Chiquito, TRG concessions, Garfunkel's, Joes Kitchen
andBrunnMgandece,ofchh!mManagth

MMMngmmmanmgataﬂdowbumm!sammthoopmmnmﬂc
wmwmgroodoﬂa’mdpmmises Matamsympatheﬂctothecommunlywﬂhm

hmmdmmmm:mmammmmmmmmmm
appllcatlmmgardlnganychangeatotmsbum

Waampolsedtohvesthﬂ:emdonofoverﬂ.oao.ooowmmmlshmemmmma
BrunnmgandPMeaMeofoperaﬂon.

m-mnbmw-ummm-mmm-mmw-mmuoyud-uulm-nlm
Lh-ahuhymumummud-m-mam-nmrm-mmh
mm-yauum.rmsm.wmmcm-rmmmowwn

Principsl Offics In Notiinghsm

Authorised end Fegulkted by the Bolclors Reguiation Authorlly (8RA nio. B3 4.8
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lattadmbmdmmwhld:datdsnmﬂwbokmdfeddaﬂmmhgandﬁbemm

1 would wish to assure you that in line with the existing premises licence, there is no infention
Mpmwwsmmmmummmmmmwm
quamdaam,mmumwmmmmmdmwmm
Mmmmmmmmmoﬂmnumsmmm
narrative from a part of the premises licence. That is @ matter that could be confimed by the
MMAMWMWWWWMWMMM.
The Licensing Act 1964, as you know, has now been repealed and the struciure of the
Opaaﬂngsmedda(whldldataﬂs)bramwpmmheslbmceb.govemedbylhew
LMWW,GMMGMMWMLMWMMF

In addition, ﬂnpmposedapplbatbnformenowmnﬂmﬂeemewﬂlnqt'mquestmgwmd

Weamshmﬂygohgtobasubmﬂﬁnaanewmbo:ﬂoemeandwamzﬂdmfcomam
oppafmﬂytomaetwﬂhyouagammm@mw#aﬁonpeﬂodmdiscusscmcemsm

you may have.
Assud:.lampropodngtohostameethgatearﬁmmmmmmmm

Tuesday 18thSoptember2018togemervMKeMtJaneswhoisMeGmmepedyDMor
wmmmmemmmdmmwumwsmwmommmm

any questions that you may have on the licensing process.
Along with my colleagues, | look forward to meeting you then.
Yours sincerely

Mary Wilcock

Your sincerely

O

Clare Esmes
Poppleston Allen

Page 2 of 2
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*0DDIESION Afien
Date:
Our ret: 12 September 2018
Empire Owners’ Association Your ref:
31 The Empire
(Bi.r;‘ndPamde E-malk
BA2 4DF Direct bne:

By emall only -,___,,.._-—:ﬂ_..‘

Dogdl ===

Garfunkels, Orange Grove, Bath
Now Premises Licence

| act on behalf of The Restaurant Group (UK) Limited and Brunning and Price. On behalf of
the Managing Director for Brunning and Prics, Mary Wilcock, piease see below a letter that |
am sending on her behalf.

I look forward to hearing from you.

Iammitmmoyoutoupdateyoulnrelaﬂontopmposalstomﬂ:mshthacunameatfunkars
and operate a new food led business.

As you may be aware, The Restaurant Group UK Ltd who owns Garfunkel's has a number of
dlﬂbmntstylesofpmmheswmmmestableofbusmmthatmeyopmte. They inciude,
Frankle & Benny's, Coast to Coast, Chiquito, TRG concessions, Garfunkel's, Joss Kitchen
andBnmningandeoe.ofwhichlamManagthimcton

OMmMQmemonammgdaﬂofowbuslnessesisaoommﬂmemwopemtefantasﬂc
pmmiseswﬂ:astmngfoodoﬂerandpmmlsumatamsmpatheﬂcmmmmm
which they trade.

wgtakaaurrasponslbﬂmsundertheuosnsingAct and releted legisiation extremely
seriously and In relation to Bath, wearaﬁ:llyawaraoftheooncsmsthathavebeen
highlighted through the recent licensing minor variation licence process and the planning
application regarding any changes fo this business.

Wearapolsedtoinvestintheregloncfover£1,000,000torafurbishthepmmlaesfntoa
Brunning and Price style of operstion.

m-mnnmwmmmm-mmw-mmm-mamud-wmim
mmm-mmumm-mm-mm-mm-mm
mmmm."maqmmmmcm-rmmmd-wmm

Frincipal Ofce In Nottingham

mwmwhwmmmm%e 50
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laﬂachabmchurqwhichdetaﬂsmmhebokandfadofaannhgandPﬂoapmmlss&
Iwowdwishtoassumyoumaﬁn!hewimmeeﬁsﬂngpmmlseslioame, thero Is no intention
Mmovmmfoﬁmlesammmadmexlsﬁngmmlmﬂcamdoesndpemhﬂsm.
Jus!asapointofdaﬂﬂcaﬂon,theracentapplfcaﬂonforminorvaﬂaﬁonmatwassubmﬂtedto
tidyupoﬂdatadcondﬂonswasnotseddngtoaddoﬁsdesm,ﬂmsimplymvmm
narrative from a part of the premises licence. Thatlsamatterthatoouldbeoonﬂnnedbythe
LbanslngAuﬂmWandﬂrePdfoeMdesed highlighted the discrepancy on the licence.
The Licensing Act 1964, as you know, hasnowbeenmpealedandthestmcturaafma
Operaﬂngsmedu!e(whldldetaﬂs)fora newmamlseslicenoe!sgovamdbymelocal
Licensing Policy, Government Guldance and the Licensing Act 2003.

In addition, the proposed application for the new premises licence will not request reguisted
entertainment.

Wearashoﬂygahgfobesubmﬂﬂnganswpmmlses!bemeandwamuldwemmm

oppodunﬂytomeetwﬂhyouagahduﬁngmecmadtwmpeﬁodtodlscupscmaamsﬂrat
you may have.

Along with my colleagues, 1 look forward to meeting you then.

Yours sincerely
Mary Wilcock

Your sincerely

g&FO

Clare Eames
Poppleston Allen

Page 2 of 2

Page 51

P41



Rhian T
[ = —r— — —— e — e —— p— __#ﬁ
From: Geoff Cannon <Geoff.Cannon@avonandsomerset.police.uk>
‘Sent: 01 February 2019 10:56
To: Clare Esmes; "Teril Wolyn@BATHNES.GOV.UK'
Subject: RE: Garfunkels Bath
DOCID: 2146811011
Good morning Clare.

Thank you for continuing to liaise with us prior to submitting your final application.
I'm pleased to see that your meetings with the local residents assoclations appear to have gone well.

| have studied the proposed application form and the plans and | can advise you that there will be no
representations made by the Police.

With kind regards,
Geoff cannon

| Follow us on Tyitter and Facebook
Evon and Semerset Police

SERVE. PROTECT. RESPECT.
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From: Nigel Shire <Nige!_Shire®BATHNES.GOV.UK>

Sent: 01 February 2019 11:28

Teo: Terrill Wolyn; Clare Eames

Ce: 'Geoff Cannon (Geoff.Cannon@avonandsomerset.police.uk)’
Subject: RE: Garfunkels Bath - Proposed New Premises Licence Application
DOoaD: 2146811394

Dear Clare,

Thank you for the advance notification of your application.

The wording re nolse limiter is acceptable; however could | request that you aiso offer a condition
relating to signage reminding patrons as they leave to respect the local environment re nolse

Many thanks

Nige! Shire

Environmental Heatlth Officer
Environmental Protection Team
Bath & North East Somerset Councll
Telephone: 01225 386651

Fax: 01225 386142

Emall: MNio @

L%

Bath and North East Somerset — The place to live, work and visit.
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Proposed Brunning and Price at Garfunkel's, Bath — Nolse Management Plan

Brunning & Price Limited operate a number of licenced premises with strong links to their local
communities. The Company manages their premises sensitively to ensure that neighbouring
residents are not disturbed when in their homes. The management at site will offer regular
meetings with neighbouring residents to allow any concerns fo be discussed and addressed
appropriately.

The Company will operate a site specific investigation and resolution procedure In relation to any
complaints made in relation to the running of the premises.

The premises will ensure that any noise assoclated with the use of the premises will not cause
significant adverse impact on the amenities of occupiers of the nearest residential properties.

in addition to the specific restrictions that will be adhered to as detailed below, It is important to
note that the premises will operate under a premises licence. The premises licence is an ongoing
regulatory control over certaln activities assoclated with the premises. The legislation relating to
licensing Is underpinned by the four licensing objectives, Including the prevention of public
nuisance. Powers under the Licensing Act 2003 enable premises licence to be revoked,
suspended or amended at any time. Further specialist advice has been obtained from Big Sky
Acoustics.

The points below detail more specifically the actions and processes which will be followed by the
premises with regard to the management and controk:

1. Refuse and bottle bins will be confined to an area demarcated for that purpose.

2. No customers will be permitted outside (on the premises) after 10pm daily (enforced by staff).

3. There should be no emptying of bottie bins outside the premises, outside the following times:
Monday to Sunday including Bank Holldays or Public Holidays 08:00 to 22:00 hours. Deliveries

and refuse collections will be managed so as to not cause a disturbance.

4. A direct telephone number should be made available at all times the premises is open. The
telephone number is to be made available to residents and businesses In the vicinity.

Document Ref : 2146897711 Page 54
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10.

The outside area shall be used for the supply of food and/or drink between the hours of 08:00
and 22:00 hours daily and should be cleared of customers by 22:30.

Service to the outside area should be restricted to customers who are seated at tables
provided (no standing around drinking). This should be supported by signage outside the
premises.

The outside area should be served by walter/waitress service.

A notice advising customers to leave the premises quietly and respect the needs of residents
must be displayed at each of the exits of the premises.

Additionally, a condition is proposed on the Premises Licence that Indicates, should there be
musical noise that results in disturbance to the occupants and properties within the vicinity,
ultimately a noise limiter device would be installed.

Should a Licence be granted this NMP will be reviewed In light of any conditions iImposed and
hours granted and will be further reviewed in light of the recommendations in the acoustic
report by Big Sky Acoustics,
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Executive summary

An assessment of the building and nolse contro! measures currently in place at an existing
restaurant and bar located In the ground floor of The Empire, Orange Grove, Bath has
been carried out.

Initial concems regarding noise from Inside the restaurant affecting residents Iin the
apartments above have been investigated. Minor remedial works to the chimney in the
restaurant and changes to the sound Insulation of a doorway at ground floor level near
the main entrance are required. However the separating floor between ground and first
floor appears to be of substantlal and effective construction.

It would appear that the primary complaint from residents about nolse from the
restaurant relates to the use of the outside terrace to the front of the bullding. Control of
noise In this area should be addressed through operational controls on numbers and
hours of use, supervision of the area, and possibly some form of canopy to provide
screening.

With these controls in place residents in the Immediate area would be protected from
nolse from the normal commercial activity on the ground floor.

Bly Sky Acoustics Ltd. Page 58 Page 3of 25
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Garfunkel's, The Empire, Orange Grove, Bath BALILP

1.0 Qualifications and experience

1.1 My name Is Richard Vivian. T am the founder and Managing Director of Big Sky
Acoustics Ltd. Big Sky Acoustics is an Independent acoustic consultancy that is
engaged by local authorities, private companles, public companies and individuals
to provide advice on the assessment and control of noise.

12 I have a Bachelor of Engineering Degree with Honours from Kingston University, I
am a Member of the Institution of Engineering & Technology, the Institute of
Acoustics, the Audlo Engineering Soclety and the Institute of Licensing.

1.3 I have over twenty-five years of experience in the acoustics industry and have
been Involved in acoustic measurement and assessment throughout my career. My
professional experience has induded the assessment of noise in connection with
planning, flcensing and environmental protection relating to sites throughout the
UK. I have given expert evidence in the courts, at planning hearings, at licensing
hearings, and at public Inquiries on many occasions.

2.0 Introduction

2.1  Big Sky Acoustics Ltd was instructed by Dee Sturman of Brunning & Price Limited
to carry out an assessment of the building and noise control measures in place at
an existing restaurant and bar located Iin the ground floor of The Empire, Orange
Grove, Bath BA1 1LP.

2.2 This report was prepared following my inspection of the building and continuous
measurement of noise levels outside the premises. Additional noise measurement
data and observations were made In the surrounding area during the survey.

2.3 A glossary of acoustical terms used in this report Is provided In Appendix A.
24 Al sound pressure levels in this report are given In dB re: 20pPa.

3.0 Site and surrounding area

3.1 The location of the site Is shown in Appendix B. The application site Is on Orange
Grove dose to both Bath Abbey to the north-east of the dty centre and next to
Pulteney Weir on the River Avon.

3.2 The Empire bullding dates from 1901 and was originally an hotel before being used
by the Admiralty from the Second World War until the late 1980s.

3.3 In 1996 the bulk of the building was refurbished Into 43 flats and this residential
complex includes a restaurant, lounge, dining room with bar, guest sultes, library,
fitness room and sauna, billard room, hairdresser, and video cinema. Two
restaurants (Garfunkel's and Framptons) occupy street level of the buliding on
Orange Grove and Grand Parade.

3.4 The daytime nolse climate in the vicinity of the site is dominated by road traffic,
some pedestrian activity and continuous broadband noise from the Pulteney Weir.

3.5 There are parking bays (for residents) immediately in front of the building and a
taxi rank which Is currently split into two during the refurbishment works to The
Abbey. Bus stops are on Grand Parade, and the rail station Is 500m due south of
the site.

. S — T — i — T —— —— ———F -
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Flgure 1=Mhmmemmmhmauuﬂmmummmm

3.6 It Is important when assessing the impact of noise from an individual premises in
an area that the concept of additional nolse assodated with the spedific activity at
that premises Is taken into account. The incremental change to noise levels caused
by the normal commercial operation of a restaurant and bar In an area where there
is already established nolse and activity ocould be so small as to be undetectable at
residential properties if It Is masked by the existing noise In the area.

37 It is also a consideration that a bona-fide commerdial premises In the area can
reduce street drinkers, rough sleeping, ltter and crime as the commerdal
operation seeks to eliminate this type of activity from the immediate area outside
the premilses for the benefit and safety of their own patrons and employees. This Is
achleved through good lighting, CCTV coverage, litter removal and a presence of
professional personnel who will be able to observe and record all activity In the
immediate area.

4.0 Criteria

4.1 The revised National Planning Policy Framework (NPPF) was published by the
Ministry of Housing, Communities and Local Government on 24 July 2018 and sets
out the government’s planning policies for England and how these are expected to
be applied. This revised Framework replaces the previous NPPF published in March
2012,

42 References to noise can be found in Section 15 tited “Conserving and enhancing
the natural environment™ The NPPF states at Paragraph 170 sub-paragraph (e)

e T — | E—— AL e T —— T —— T p———
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4.3

4.4

4.5

4.6

4.7

4.8

Big Sky Acoustics Lid,

“Olanning policies and decisions should contribute to and enhance the natural and
local environment by preventing new and existing development from contributing
to, beingputatunawiabbmm, arbelngadmmeolaﬂ'ededbn
unacceptable levels of soil, ai; water or nolse pollution or land Instabillty.
Development shoukd, wherever possible, help to improve local environmental
condltions such as air and water quality, taking into account relevant information
such as river basin management plans”;

The NPPF states at Paragraph 180 that "Planning policies and decisions should also
ensure that new development Is appropriate for Its focation taking Into account: the
likely effects (Induding cumulative effects) of pollution on health, lving conditions
and the natural environment, as well as #repotanﬂalsansiﬂviu/anesftearMe

adverse Impacts on heaith and the quallty of life: b) identify and protect tranqull
areas which have remained relatively undisturbed by noise and are prized for their
recreational and amenity value for this reason”

The comments about adverse impacts on health and quality of life are referenced
(In the NPPF at footnote 60) to the Noise Policy Statement for England (NPSE)
published by the Department for Environment, Food & Rural Affalrs in 2010. The
NPSE Is intended to apply to all forms of noise, induding environmental noise,
nelghbour noise and neighbourhood noise.

The NPSE sets out the Government's long-term vision to ‘nromote good health and
a good quality of /ife through the effective management of nolse within the context
of Government policy on sustainable development’ which Is supported by the
following aims:

» Awvoid significant adverse impacts on haalth and quallty of life;
»  Mitigate and minimise adverse Impacts on health and quallty of life.

The NPSE defines the concept of 'significant observed adverse effect level’' (SOAEL)
as ‘the level above which significant adverse effects on health and quallty of life
occur’. The following guidance is provided within the NPSE: Tt Is not possible to
have a single objective nolse-based measure that defines SOAEL that Is applicable
to all sources of nolse In all situations. Consequently, the SOAEL Is likely to be

different for different nolse sources, for different receptors and at different times.’

It Is acknowledged that further research Is required to increase our understanding
of what may constitute a significant adverse impad on health and qualtty of life
from nolse. However, not having spedific SOAEL values in the NPSE provides the
necessary policy flexiblity until further evidence and sultable guidance Is available.”

The Planning Practice Guidance (PPG) on Noise published by Ministry of Housing,
Communities & Local Government In March 2014 is written to support the NPPF
with more spedific planning guidance on how planning can manage potential nolse
impacts in new development. [Note: At the time of writing this report the PPG had
not been updated to reflect the July 2018 changes to the NPPF].

The PPG reflects the NPSE and states at Paragraph 001 that noise needs to be
considered when new developments may create additonal noise and when new
developments would be sensitive to the prevalling acoustic environment. When
preparing local or nelghbourhood plans, or taking dedisions about new
development, there may aiso be opportunities to consider Improvements to the
acoustic environment.

“Page 62 Page 7 of 25
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49 The PPG darifles at Paragraph 002 that netther the NPPF nor the NPSE expects
nolse to be considered In Isolation, separately from the economic, social and other
environmental dimensions of proposed development.

4.10 The PPG expands upon the concept of SOAEL (together with Lowest Observable
Adverse Effect Level, LOAEL and No Observed Effect Level, NOEL) as Introduced In
the NPSE and provides a table of noise exposure hierarchy for use In noise impact
assessments in the planning system.

4,11 Figure 2 Is reproduced from PPG Paragraph 005 and summarises the nolse
exposure hierarchy, based on the likely average response.

["Perception [ Examples of Outcomes [ increasing Effect Level Action
| No spacific
Net noticeable No Effect No Observed Effect measures required

Nolae can be heard, but does
not cause any change In
Noticsable and not intrusive mhﬂy fioct the ot No Observed Adverse Effect | V0 specific
[} acou [+] e
character of the area but not measures required
such that there Is a percelved
change In the qualty of life | g
Lowost Obssrvahio Adverse Effect Level (LOAEL)
"Nolse can be hoard and.

behaviour and/ or atiitude, e.g.
tuming up volume of televielon;
speaking more loudly; where
veraton, having o ¢
ve , having to clcse .

Noticsable and Intrusive windows for some of the time Obeserved Adverse Effect
[ because of the noise. Potential
for some reported sleep
disturbance. Affects the
acoustic character of the area
such that there ls a percelved
change bn the quality of ife _ ]
_Significant Obssrved Adverse Effect Level {SOAEL)
The nolse causes a material
changea in behaviour and/ or
aititude, o.g. avoiding certain
aciivities during periods of
intrusion; where there Is no
altemative ventilation, having
e | sgntort o

the use of the Sig rse

Noticeable and disruptive nolse. Potential for slesp Effact Avold
disturbance resulting In
difficutty in getting to slesp,
premature awakening and
difficulty In getting back to
sleep. Qualtty of Ife diminished
due to change In acoustic
_characler of the area.

Extension and reguiar changes
in behaviour and/ or an
inablity to mitigate efect of
noiss leading mymolou'lul
stress or physiological effects,
Noticeabie and very disruptive o.0. roguisr siéep deprivation/ Unscceptable Adverse Effact Prevent
awakening; loss of appstite,
significant, medically definable
harm, &.g. auditory and non
i | suditory

Figure 2; PPG Noise Exposura Hierarchy

Mitigate and reduce
to & minimum

4.2 The PPG at Paragraph 005 considers that a noise impact with an effects level which
is lower than SOAEL Is acceptable but that consideration needs to be given to
mitigating and minimising those effects (taking account of the economic and sodal

Big Sky Acoustics Ltd, " Page 63 T Page8of2s
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benefits being derived from the activity causing the noise). When the significant
observed adverse effect level boundary Is crossed nolse causes a material change
in behaviour such as keeping windows closed for most of the time or avolding
oertain activities during periods when the nolse s present. If the exposure is above
this level the planning process should be used to avoid this effect occurring, by use
of appropriate mitigation such as by aftering the design and layout. Such decisions
must be made taking account of the economic and sodal benefit of the activity
causing the noise, but It Is undesirable for such exposure to be caused. At the
highest extreme, nolse exposure would cause extensive and sustained changes In
behaviour without an abliity to mitigate the effect of nolse. ‘The impacts on health
and quality of life are such that regardless of the benefits of the activity causing
the noise, this sttuation should be prevented from occurring.

Licensing Act 2003

413 Bath & North East Somerset Coundl has a duty under the Licensing Act 2003 to
determine its policy with respect to the exercdse of Its licensing functions and
publish a statement of that policy.

4.14 The Councl fulfils its primary obligation under the Act to promote the four licensing
objectives by having policles based on each:

The prevention of crime and disorder
Public safety

The prevent of public nuisance

The protection of children from harm

4.15 Licensable activities at the site are permitted under Premises Licence Number
17/01351/LAPRE.

Other relevant legisiation

4.16 Separately to any grant of planning permission or premises licence members of the
public are protected from noise that is a nuisance.

4.17 The Environmental Protection Act 1990 part III deals with statutory nuisance which
indludes noise. This Act allows steps to be taken to investigate any complaints
which may then result in the issuing of an abatement notice and a subsequent
prosecution of any breach of the notice. A statutory nuisance Is a material
interference that is prejudicial to health or a nuisance.

418 The Clean Neighbourhoods and Environment Act 2005 deals with many of the
problems affecting the quality of the local environment and provides local
authorities with powers to tackie poor environmental quality and anti-social
behaviour in relation to litter, graffitl, waste and noise. A fixed penalty notice can
be Issued when noise exceeds the permitted level as prescribed under the Noise
Act 1996 as amended by the Clean Neighbourhoods and Environment Act 2005.
The permitted noise level using A-welghted decibels (the unit environmental nolse
Is usually measured in} is 34dBA If the underlying level of noise Is no more than
24dBA, or 10dBA above the underlying level of nolse If this Is more than 24dBA.

Big Sy Acoustics Ltd. = Page 9 of 25
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British Stondard 8233

4,19

BS8233:2014 states that for steady external nolse sources, It Is desirable that the
internal ambient noise level in dwellings does not exceed the guideline values of
the standard as shown below.

Activity Location 07:00 to 23:00 | 23:00 to 07:00 |
Resting Uving room 35 dB Laeg,16hour - |
Dining | Dining roomyarea | 40 dB Lusgasrur - _‘
| Sieeping (daytime resting) | Bedroom | 35 dB Laeguéour 3008 Ligsrour |

Flgure 3: Indoor amblent nolse levels for dwellings (from BS823S Table 4)

Operational oblectives

4.20

5.0
5.1

5.2

5.3

6.0
6.1

Big Sky Acoustics Ltd. - _Page 65

The management team at Brunning & Price Limited are keen to promote good
relationships with their neighbours. Therefore in addition to all statutory obligations
it Is a primary operational objective that noise from the normal operation of the
premises does not have a detrimental impact on any nelghbouring properties.

Balancing planning and licensing noise conditions

The guidance Issued under Section 182 of the Licensing Act 2003 is dear in its
general principles (Para 1.16) that “/licence conditions] should not duplicate other
statutory requirements or other dutles or responsibiiities placed on the employer
by other legisiation". Therefore If the objective of the prevention of public nuisance
Is satisfactorily upheld because there already exist tests of nuisance through The
Envionmental Protection Act 1990; The Nolse Act 1996; and The Clean
Nelghbourhoods and Environment Act 2005, then additional conditions on a
premises llcence that merely duplicates these statutory requirements should not be
necessary according to Home Office guidance.

Similarly planning guldance has, for a long time, stated that additional planning
condltions which duplicate the effect of other legislation should not be imposed,
and current planning practice guidance Is dear that condlitions requiring
compliance with other regulatory requirements will not meet the test of necessity
and may not be relevant to planning.

The pragmatic approach to specifying relevant requirements for nolse control
conditions would be that more general nolse criteria relating to the principle of use
of the site are applied under the planning regime; these may include boundary
nolse conditions or plant operating level limits. More specific requirements relating
to licensable activities such as hours of operation, the requirement for a sound
system limiter or a nolse management policy should be implemented through the

licensing process.

Noise measurement procedure

To establish the nolse levels in the area a static measurement position was set up
on the front terrace of The Empire and left to record ambient nolse levels from
early evening until the following moming.

" Page 100f 25
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6.2 Additional noise measurements were made with a hand-held measurement system
at other locations In the Immediate area. Analysis shows good correlation between
all the attended and unattended recorded noise data at the logging position.

Tem  Locstion I Lieg Lig LAMEX LARD lagilth uq:nulu—nu
i i ] 1
1518 |Logging position 55 | [ - 54 [ 61 ',zuxhunutlﬂnk.hllaplmmmuunnt
|.. .- . - - w omm
i Wind died down. 3 cabs on rank nearast restaurant,
aLm lw"' pnsllﬂan 1 " i &0 54 & 5' !furﬂur!oppulu.nlrﬁon;noﬂulhh o
i Last customers leaving restaurant. Staff preparing to
14 Imupunion s | s & &
I X ;dm.lnbunnnk{“ﬂll .
|
2147 Lagging position = 51 I @ :;:::nmk.!mlnﬂllopnn.mﬂnueun
i =;rem;md dhutmluu dulmlnanﬂﬂram
. L pre
Z9:49 Entrance to Framptons 7 a & 66 IPuEnnev?lelr
I3:50 Atedpeof river k| 84 b s 73 !mnﬂnucu: broadband nolse sourcel
b5 logggpodtion | & | ® B | s | e
1 { . . b e = =
10:47  Muin dining sres M 7 B3 58 72 linside restuarant, sound system on maximum fevel
|
(T15w] !Apﬂ' 0 b4 | 41 34 Inside apt 7 iving room
Figure 4: Nolse measurament data summary and notes
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F_Iullu 5: Logging position in front of The Empira bullding: 15-minute sample pariods

6.3 Nolse measurements were made in continuous samples of l-second Intervals.
Measurements included the Laeg, Laso and Lamex Indices. Simultaneous octave and
third octave frequency spectra were also obtained during the survey.

Blg Sky Acoustics Ltd. ~ Page 66
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6.4

6.5

6.6

7.0
74

— == T LA

Measurements were taken at 1.5 m above first floor level. Measurement duration
was typically 5-minutes per sample. When the La level quickly stabilised, shorter
duration measurements were taken although no measurement was shorter than 1-
minute. Throughout the course of the survey an outdoor microphone wind-shield
was used.

For the purposes of this assessment all attended measurements were paused for
emergency service sirens, alrcraft passes and other significant short-duration
noises. (The unattended logging equipment operates continuously and therefore all
noise incidents are recorded on that trace).

The instrumentation used to carmry out the nolse measurements Is detailed in
Appendix C. The callbration of the measuring equipment was checked prior to and
immediately following the tests and no signal variation occurred. Calibration of
equipment Is traceable to national standards.

The weather conditions during the survey are reported in Appendix D.

Noise measurement analysis and observations

Continuously recorded nolse measurement data on the front terrace is displayed In
graphical form in Figure 5. This {llustrates that average noise levels In the evening
are In the mid-fifties dBA, They fall a litthe after 01:00hrs and the lowest average
noise level Is 53dBA at 03:46hrs. It Is clear that from 06:00hrs noise levels rise
again as the activity of a new day starts. Attended measurement data from the
logging position (see Figure 4) correlates with logged data.

Flgure 6: mdnmdmmmnmwunmeamm
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Figure 7; View from location In Hgm‘ncuhmllﬁlrdlnlhm Empire bullding

7.2 The town centre was relatively quiet although taxis were using the taxi rank
throughout most of the evening. I did notice an increase in pedestrian activity
around midnight.

7.3 A handful of premises remained open when I finished the attended survey. In the
Immecliate area the Alehouse on York Street was open as was Poo Na Na on North
Parade Road (open untll 03:00hrs) and Opa (open until 02:30hrs).

7.4 Towards the end of the survey some music nolse, in particular low frequency (bass)
nolse was notlceable at the logging position and I traced this back to Opa which Is
a restaurant and features an underground bar area (see Figure 6). Noise breakout
was evident from this area and there Is clear line of sight from here across Parade
Gardens to The Empire building.

8.0 Predicted noise of patrons leaving the site

8.1 The lowest recorded background noise measurement outside the premises,

expressed as Laso, was 50dB. Average noise levels expressed as Lae Were typically
around 58dB,

8.2 Having established that the existing noise dimate It Is helpful to compare this
existing noise with the predicted noise of a group of patrons In the area outside
the premises.

83 In order to assist In the understanding of actual noise jevels produced by people
outdoors It Is Important to understand the effects of the nolse source (l.e. people

.i:;a‘ghje 68 Page 13 of 25
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talking) and how that nolse level increases as the number of people talking
increases.

8.4 Refering to data held in our own library; normal conversation Is typically in the
range of 55-60dBA when measured at 1 metre. In assessing for a worst-case
condition then 1 have considered a group of 20 people are talking outside the

premises.

8.5 In normal conversation no more than 50% of them would be talking (there will be
at |east one listener for each talker), If we now consider people to be talking at the
upper end of the normal speaking range, and look at a worst case scenarios of half
of the people talking concurrently at 60dBA then In order to calculate the total
nolse level we logarithmically sum 10 sources of 60dB as follows:

2=1010g[nx10(%]-]

where 71 is the number of people talking

86 The formula above gives a value for total sound pressure level for a group of 20
people to be 70dBA*,

8.7 It Is important to remember that this Is a worst-case value, when 50% of the
people are talking simultaneously and loudly. In reality general lulls in the
conversation, smoking, or conversations where there are more than one listener to
each talker mean that less than 50% of an average group will be talking
simultaneously. I have also observed that groups in dose proximity to each other
talk with more hushed volces than groups of people spread out when, for example,
seated at large tables in a pub beer garden.

8.8 70dBA Is the predicted noise from a group of twenty people talking outside when
measured at 1 metre. Sound is attenuated In alr and this effect Is noticeable as the
listener moves away from the source. In calculating distance attenuation, the noise
of people talking is assumed to be a number of discreet point sources and
therefore is attenuated by 6dB with each doubling of distance. So If the noise
source Is 70dBA at 1 metre then at 2 metres It becomes 64dBA, at 4 metres 58dBA.
Attenuation due to distance means that a separation distance of just over 4 metres
from the noise source to the receiver position (i.e. a residential window above) will
reduce the noise to approximately the existing ambient noise level in the street.

8.9 The residential development of The Empire bullding In 1996 would have been
required to take into account the existing noise cimate in the area and will
therefore have provided sultable Intemal nolse levels for normal living. Inside a
residential propesty all external noise sources are attenuated by the glazing, by the
distance from the nolse source to the window, and by any physical obstruction of
clear line of sight to the noise source. Furthermore the average person may wish
to protect themselves from the sound of traffic and other activity In the city and so
may choose to sleep away from windows on a facade to a busy street, or with thelr
windows dosed.

' Alternative calculation method according to Groweott, D (Consideration of Patron Noise from
Entertainment Venues, Australian Association of Acoustical Consultants Guideline, Australia, 2009) using
Lasq = 21*log(N)+43 gives 70.3dBA and therefore shows very close correlation
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9.0
9.1

9.2

9.3

5.4

9.5

9.6

9.7

Big Sky Acoustics Ltd,

Meeting with the residents

It was very helpful that during the survey I was able to meet with the residents of
the apartment Immediately above Garfunkel's. This allowed me to inspect the
ground floor communal areas of the resklential development as well as their
apartment. It was also very helpful to hear the experience of these residents
regarding historic noise from Garfunkel’s and the other commerdlal premises in the
immediate area. In addition this provided the opportunity to introduce the
residents to the newly appointed manager of Garfunkel’s.

I talked with the residents about the acoustic separation between the ground floor
commerdal uses and and the first floor apartments. Due to the historic nature of
the buliding and the omate plaster ceilings In some areas of the ground floor there
could be constraints on upgrading the sound Insulation of the floor any further.
However the inttial refurbishment process and subsequent testing does Indicate a
satisfactory level of acoustic separation between commerdai and residentlal uses.

The residents only experienced music noise intrusion at a time when live music
acts performed in front of the fireplace in the restaurant. They explained the noise
as being clearly audible and identified that this would be due to the route of the
chimney through their apartment. I noted that the seating in the restaurant wouild
not currently allow a band to play at this location and the restaurant staff
confirmed that this would have happened some time ago. 1 recommend that some
exploratory works are carried out to the chimney during any planned refurbishment
and the chimney is correctly blocked off.

Complaints were also made about cleaners coming in early (before 07:00hrs) and
dragging furniture across the floor. I explained that this should be addressed with
operational procedures controlling cleaning times and also different feet on chalrs
and tables. The residents confirmed that this early momning noise happened some
time ago and that the current deaning regime Is later in the day.

The residents explained that the celling fans In the restaurant can be felt vibrating
in the floor of their living room. If celling fans are to be retained In the restaurant
they should be balanced, properly mounted on resillent fixings, and operated at
slow speed. They should be induded In the building maintenance programme for
periodic checking.

The residents explained that an extemal air-conditioning inverter (possibly the
outdoor unit for the kitchen cold-store) to the side of the building below street
level, vibrates and rattles. This should be addressed through maintenance as the
thin pressed steel covers can vibrate as the units age. Additional screening may
also be required which would be stralghtforward to install at this location and I do
not envisage heritage Issues as it Is below pavement level and would helpfully
screen the plant.

I tested the instalied sound system at maximum level. There was Immediately a
complaint from the condierge in the flats but that is because her front desk is at
ground floor level very dose to the old main entrance doorway which has only
been superficially, In acoustic terms, blocked up. Whilst there are no residents
resting or sleeping at this location It Is my experience that where residents can
hear nolse from a premises In the hallways and stairs as they enter their flats they
are Immediately reminded of the proximity of licensed premises and can show
helghtened sensitivity to nolse. 1t also does affect the work environment for the
bullding manager/conderge. I recommend this doorway Is reworked to achieve a
higher level of sound insulatlon.
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Fgura 9: Outdoor unit on wast side of buliding
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9.8

9.9

Figura 10: Sound system zoning ¢ontrols

The Installed sound system Is old and undocumented. I adjusted the zoning so that
noise levels In the entrance are minimal. I also reduced the bass level. When
operating at maximum level In the restaurant (74dBA) music noise did not have an
impact in the apartment upstalrs. The residents confirmed that they were not
aware of nolise travelling through the building but did have some concems about
alrborne music sound breaking out of the open doors to the terrace and then being
noticeable when thelr first floor windows directly above are open.

Sound system design and control following any refurbishment will be crucal. The
site Is not sultable for celling speakers but will require discreet cabinet
loudspeakers mounted at no greater than 3m above floor level. However the
general Indication is that the separating floor Is not as bad as anticipated which
represents a very significant reduction In cost and complexity of any bullding works.

9,10 The primary concem volced by the residents Is control of patrons on the outside

terrace: acoustically In terms of nolse generated when It is busy and there are
open windows In the apartment, and also the impact of clgarette smoke Ingress

through open windows.

9.11 This area needs to be supervised, with maximum numbers controlled. The

r&sldentsagreedﬂmatacanoworsaeentoobscurethebenaoewouldbe
benefical.
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10.0 Recommendations for noise control - remedial works

10.1 The buliding envelope provides a continuous barrier to contain sound generated
Inside the premises from breaking out.

10.2 An upgrade Is required to the original entrance door from the restaurant lobby that
previously led to the staircase. This was blocked up during the redevelopment but
dearly 1t Is an acoustic weak-point and requires upgrading.

10.3 It Is recommended that the doorway Is first filled with a masonry wall of dense
aggregate blockwork or bricks laid frog up.

10.4 A sultable independent wall lining would consist of Gypframe ‘T’ studs constructed
as a framework Independent of the masonry wall ensuring 2 minimum distance
between the framework and the wall of ideally 50mm or greater. Where space Is at
a premium a smaller vold can be used but the rear of the I stud should dear the
wall by no less than 10mm.

10.5 Load the cavity with 50mm Rockwool ProRox SL920 45kg/m3 mineral wool slabs
and line the wall with two layers of British Gypsum 15mm SoundBloc fixed with
staggered joints and skimmed. All edges should be sealed with flexible mastic.

-| Independent metal stud

P 2 x 15mm SoundBloc

\\ [~ Rockwool ProRax SL. 920

Figure 13: Indepandent wall lining

Dense masonry
infill of doorway

10.6 Any breaches of the wall by elecirical cables, service pipes, etc should be
minimised.

10.7 The essential feature of the wall lining Is that is sits independently of the masonry
Infill and Is only supported in perimeter channels fixed to the floor, celling and side
walls. The metal frame structure ftself must not be tied back to the masonry. The
unlined metal frame structure will have some g/veIn it but It will become rigid once
lined with plasterboard.

10.8 Exploratory works should be carried out to the chimney in the restaurant and the
chimney should be substantially blocked off to prevent noise breakout to upper
floors. This work should be carried out using masonry or where that Is Impractical
two Independent layers of plasterboard. No works will be visible but the chimney
will effectively be sealed off preventing sound transmission, alrflow and potentially
improving fire compartmentalisation.

Big Sky Acoustics Ltd, B -P-age.74 "~ Page190f25
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10.9 Celling fans should be balanced, properly mounted on resilient fixings, and
operated at slow speed. They should be in the bullding maintenance programme
for periodic checking.

10.10 The outdoor unit on the west side of the building should be correctly mounted on
resllient mounts and maintained to prevent rattles from the casing.

11.0 Recommendations for noise control - operational

11.1 Existing procedures should be reviewed and recommendations for a noise
management policy are presented at Appendix F. These procedures should be
perlodically reviewed and updated.

12.0 Recommendations for noise control - sound system

12.1 Any new sound system must be professionally installed and provide adequate
control of sound In different areas as well as overall maximum volume level control
using a limiter. It is recommended that the sound system is periodically checked to
ensure that the maximum operating level is not likely to cause a nulsance at the
nearest nolse sensitive property. Assessment should be camied out, wherever
possible, from the nearest nolse sensitive property Itself at a time when ambient
nolse [s at its lowest (but within normal operating hours of the premises).

13.0 Conclusions

13,1 Big Sky Acoustics Ltd was Instructed by Dee Sturman of Brunning & Price Limited
to carry out an assessment of the bullding and noise control measures in place at
an existing restaurant and bar located in the ground floor of The Empire, Orange
Grove, Bath BA1 1LP.

13.2 It Is my conclusion that this is an established location for a restaurant with a bar
but that some aspects of plant, bullding maintenance and operational procedures
could be improved upon.

13.3 The building envelope effectively contains nolse from all internal activity and
upgrades to the blocked off door at the entrance, and also to any open chimney,
are required, Mechanical plant should be correctly maintained to minimise noise
levels. Any sound systems should include a Hmiter to control the maximum
operating level.

13.4 Nolse Management procedures must be Implemented at the premises. These
should be regularly reviewed and updated, preferably in consultation with other
Interested parties.

.r-"!_""

e ——

Richard Vivian BEng(Hons) MIET MIOA MAES MIOL
Principal Acoustic Consultant, Big Sky Acoustics Ltd
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Appendix A - Terminology

Sound Pressure Lavel and the declbal (dB)

A sound wave Is a small fluctuation of atmospheric pressure. The human ear responds to these variations In pressure,
pmdudngﬂ!emﬁmoflﬂm.ﬂ\eearandmaw.rvwldemgeofpresurewﬂaﬂms.!norduhowpewlmmis
Mdemgeofpmmwhﬂons,nloguiﬂmlcsmhbuﬂhmﬂﬁewﬁmhﬁommhnunbas.mu'nughlt
mlghtseemumwalhwealnguﬁmtcscalemmeuumaplwslcalprmommon,lthasbemromdmathununheadm
dsompondstowmdInmapprmdmahelylogarlﬂlmlcfaslion.medB(decbd)Ismelogarlﬁ'm'llcurltl.sedmdasu'be
sound (or nolse) levels. The usual range of sound pressure levels Is from 0 dB (threshold of hearing) to 140 dB (threshold

of pain).

Frequency and Hertz (Hz)

As wel as the loudness of a sound, the frequency content of a sound Is also very important. Frequency Is a measure of the
rate of fluctuation of a sound wave. The unit used is cydes per second, or hertz (Hz). Sometimes large frequency values are
writhen as Kiohertz {kHz), where 1 kHz = 1000 Hz. Young people with normal hearing can hear frequencies In the range 20
Hz to 20,000 Hz. Howeves; the upper frequency limit gradually reduces as a person gets older.

A=welghting
The ear doas not respond equally to sound at al frequencies, It Is less sensitive 1o sound at low and very high frequencies,
Mﬂmﬂnﬁequendslnbemw.mdwe,whmmmnmamﬂmdemddlﬁemmItlsmn
usefumwwmmWaWMthmmmmmmMNammuu
amdlyhennThlslsmnllvnd'llevedhyuslngmelech-nnicﬂlwuledﬂlewwelghung,whld\lsbultmmmu
meters. Noise levels measured using the ‘A’ weighting are dencted dBA, A change of 3dBA Is the minimum perceptible
und:‘r’mrmalevaydaymndlﬂum,andadungeoflOdBAmneq:mdsmugﬂvhdwbllmorhaMngtheloudnssof
sound.

C-waighting
The C-weighting curve hes a broader spectrum than the A-welghting curve and includes low frequencies (bass) so it | can
be a more useful indicator of changes to bass levels in amplified music systems.

posslbhhrepresentmenoiselevelwlmadmpledawlue. In crder to describe nolse where the level Is continuousty
varying, a number of other indices are used. The indices used in this repart are described below.

| Theewhralentmntlnuoussoundprsurelevelmmbmnnallyusuimmesurelnmmmm.nlsdeﬂned
asﬂ-neequhralmtsludymiselevelMwwﬂmnﬁlnmewmaomsﬂcmergymmwrwngmlse.Bemuseme
avengingpmcesstsedhbgaﬂhmlcmelqlsdomlnmdbyuﬂghermiselevebmmmd.

Lasq TheA-weightadeqMIentmﬂnuoussoumpressureleveI.Thlslslnu'eashglvbefngmdasmeprefmed
parameter for all forms of environmental nolse.

Losg Thec-welghtedequ\ulem:nnunuoussoundpreusurelevelindudeslnmfrequendesmdisusedfwmﬂof
amplified music systems,

Lamex Isﬂummdmumh—wdgmedsoundpreswrelevdduir\gmemwﬂngpuiod.lffm-wdghhadltlsamgedm
125ms,mdlfdm-welghtedltlsamgedaver1mnd.Fastwelgmedmemrunemsueu\nfmhlgha'fnr
typical time-varying sources than slow-weighted measurements,

Laso IsﬂleA-:u:ghudsomdprmnelevdamdadfor%ofﬂnﬂmepﬁod.ﬂehﬂsusedasanmureuf
background noise,

Bxample nolse levels:

Source/ Activity Indicative nolse level dBA

_Threshold of pain 140
Pollce siren at 1m 130
Chainsaw at 1m 110
Live music ~ 96-108
Symphony orchestra, 3m | 102

Nighiclub 94-104

"Lawn %

 Heawytraffic 82 |
Vacuum deaner 75
Ordinary conversation | 60

_Car &t 40 mph at 100m 55 -

_Rural amblent 35 =
Quiet bedroom 30 |
Watch ticking | 20 |
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Appendix B - Site location
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Appendix C - Instrumentation

Al attended measurements were carried out using a Cirrus type CR:171B integrating-
averaging sound level meter with real-time 1:1 & 1:3 Octave band filters and audio
recording conforming to the following standards: IEC 61672-1:2002 Class 1, IEC
60651:2001 Type 1 I, IEC 60804:2000 Type 1, IEC 61252:1993 Personal Sound Exposure
Meters, ANSI S1.4-1983 (R2006), ANSI S1.43-1997 (R2007), ANSI 51.25:1991. 1:1 &1:3
Octave Band Fliters to IEC 61260 & ANSI S1.11-2004.

Unattended measurements were carried out using a Svan type 971 integrating-averaging
sound level meter with real-time 1:1 & 1:3 Octave band filters conforming to the following
standards: IEC 61672-1:2002 Class 1, 1:1 & 1:3 Octave Band Filters to IEC 61260

The calibration of the measuring equipment was checked prior to and immediately
following the tests and no signal variation occurred. Callbration of equipment is traceable
to national standards. The following Instrumentation was used during the survey:

Description
Cirrus sound level meter type CR:171B
Cirrus pre-polarized free-field microphone type MK:224
Cirrus microphone pre-amplifier type MV:200E
Cirrus dass 1 acoustic calibrator type CR:515
Svan sound level meter type 971
ACO pre-polarized free-field microphone type 7052E
Svan microphone pre-amplifier type SV18
Appendix D - Meteorology
12 -13 December 2018 Temperature Wind speed Precipitation
At start 6°C 3-4ms™ None
During assessment 5°C 4ms! None
At finish 6°C | 4-5ms? None

Additional comments: Wind chill making It feel cokd. Wind picking up towards end
of survey. Mostly cloudy at night.
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Appendix E - Measurement data
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Logging position in front of The Empire bullding: 1-minute sample data
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Appendix F — Suggested points for a Noise Management Policy

We operate a considerate business. We aim to manage all noise from our premises so that
we do not disturb people resting and sleeping In their homes. We therefore have a
comprehensive approach to managing noise from our premises. The following points are
critical to our noise management policy:

No music or amplified sound shall be generated in the premises so as to give rise to
nulsance in any residential property.

Except for access, maintenance and safety reasons, emergency exit and service doors
will not be secured open when the premises are operating.

No empty bottles will be tipped or thrown Into outside storage receptacles at the
premises between 21:00 and 07:00hrs.

Refuse collections are made at the times allocated for the street. We will ensure that
waste s correctly packaged and can be removed quickly and efficiently. There will be
no on-street refuse storage.

Our sound systems are fitted with a limiter which will be maintained and callbrated.
The limiter operation may be checked at any time by a technical officer from the
licensing authority.

No queuing occurs outside our premises.

Any glass or botties in the entrance doorway will be deared. Bottles and glasses do
not originate from our premises as our patrons do not take drinks outside, but any
glass will still be deared away as we make every effort to keep the area around our
building tidy and safe.

We encourage all personnel to take pride in the area we work in. We will endeavour
to keep the entrance area and outside terrace dean and attractive for our patrons
and for our neighbours. This may mean dealing with debris that has nothing to do
with us but In the interests of making this a better area we will still dlear it up.

A telephone contact number is provided on our website, If there is a complaint about
nolse it will be logged and appropriate action taken.

Clearly leglble notices are displayed at the exist from the premises requesting patrons
to respect the needs of local residents and to leave the premises and the area quietly.

The entrance doors and external terrace areas are monitored and numbers sing the
outside area will be controlied.

We will attach the utmost importance to the careful investigation and prompt
resolution of any complaint made In respect of the running of the premises, Particular
emphasis is placad on building and maintaining close links with local residents
including hosting meetings where necessary to allow our neighbours to raise any
Issues and for those issues to be quickly resolved.
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Subject: Garfunkel's Restaurant and Bar, Orange Grove, Bath BA1

iLP
From: Jonathan Phillips BA (Hons) DipTP MA MRTPI
Head of Hospitallty & Leisure, Planning B I D W E L L s
Date: 20/03/2018
To: Clare Eames, Partner, Poppleston Allen Licensing Solicitors
PLANNING STATUS REPORT
AUTHORISED USE

It appears that the current use as Garfunkel's restaurant and bar commenced In 1998 following the grant of planning
permission for Class A3 (st that time “food and drink” use) on 15 February 1895. Detalls of the planning permission
are not avallable on the Council's web site, although a copy of the decision notice has been formally requested. It
appears that the original Intended operator was Caffe Uno, but the planning history reveals an application for
advertisement consent at the existing Garfunkel's unit that was consented on 28 May 1998. It is therefore reasonable
to assume that the Garfunkel's operation has operated at the site since at least that time and has continued to do so
until the present day.

The Statutory Instrument 2005/84, which amends the Town & Country Planning (Use Classes) Order 1987, came Into
force on 21 April 2005. Since reclassification of the Use Classes Order at that time, Class A3 has been defined as
“use for the sale of food and drink for consumption on the premises’. This is therefore the authorised use of the
Garfunkel's premises.

IMPACT ON USE OF REFURBISHMENT TO BRUNNING AND PRICE STYLE OF OPERATION

The proposed building works are wholly cosmetic and have no impact upon the character of the use of the bullding.
The operation will continue to seli food and drink for consumption on the premises and so the refurbishment will have
no materlal impact in land use planning terms over the lawful restaurant and bar use, and particularly the cument
Garfunkel’s use, therefore by definltion the use does not constitute development requiring planning permission. The
use remains as Class A3. A change of use to a drinking only establishment (Class A4) Is not proposed or required.

The characteristics of the proposed food and drink operation clearly do not suggest that the primary use will change
materlally in character to that of a drinking establishment, despite the potential availability of a limited number of chalrs
for use by customers not choosing to purchase food.

In practice, the operators envisage from their other 66 operations around the country that significant proportion of
sales will come from food at a similar amount you would expect to see in any casual dining premises. The saie of
drinks could not reasonably or lawfully be defined as the single primary purpose of the operation {with food sales
merely Incidental or ancillary). The commercial operation Is clearly reliant on food sales to be viable. Furthermore,
there is no physical or functional separation between food and drink uses and the site compriges a single planning unit.
Consequently, by legal definition there is no change in the character and nature of the operation, material or otherwise.
The single primary use of the land is to sell food and drink products for consumption on the premises and this is wholly
aligned with the existing, authorised Class A3 use.

in terms of the definition of development that might trigger the need for planning permission, the proposed operation
does not raise any different environmental issues, such as litter, longer opening hours, customer capacity, extra frefflc
and pedestrian activity, etc, from those generally ralsed by a Class A3 use. In the absence of a material change in the
character of the use, planning permission Is not required.

CURRENT APPLICATION

Listed bullding conaent is required for alterations to the building that might affect Its architectural and/or historical
character. An application for listed bullding consent has been submitted (LPA Ref: 19/00487/LBA), which proposes
internal elterations to the bullding, including new flooring, relocated servery and order point, new pendant fittings,
acoustic attenuation works to chimneys and unused rear doorway, removal of faux column features and replacement
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tollet facllities. These works are cosmetic in nature and no structural alterations are proposed. The determination due
date Is 12 April 2018.

In the absence of any alterations that materially affect the external appearance of the building, pianning permission is
not required for the proposed aiterations to the building. Furthermore, the character of the use of the building is
unaffected by the proposed alterations and so there are no other planning implications from the proposed building
works.
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Bath & North East
Somerset Council

st
scl:::.r: 12 Regulation 35. M

Premises Licence
E;_l;l_lm Liconce Number | ‘i'woz'sggkLAPRE h_'f

Part 1 — Premises Detalls

Postal address of premises, or If none, ordnance su
Including Post Town, Post Code

Browns Restaurant
Old Police Station
Bumett
g;;?ge Grove ?:t:;pmmn Allen Sohmtors
BA11LP _ _ Nottingham !

Telephone numbor 01225 4611689

Whore tho Iimnee ls tlma Ilmlhd th- dabs Not appllcable

Llcensable actlvltles authorlsed by the Ilcance and the tlmos the lleonee authoriges the
carrying out of licensable activities

Sale of Alicohol

Monday to Wednesday 10:00 - 00:00

Thursday to Saturday 10:00 - 01.00

Sunday 10:00 -22:30 .'
Exhibition of a Fiim (Indoors only) '
Monday 10 Wednesday 10:00 - 00:00

Thursday to Saturday 10:00 -01:00

Sunday 10:00 -22:30

Performancs of Recorded Music

Every Day 00:00 - 00:00

Late Night Refreshment {indoors and Outdoors) :
Monday to Wednesday 23:00 - 00:00

Thursday to Saturday 23:00 - 01:00

Seasonal Variations:

Between 1st April and 31st October the licensable activities may begin at 08.00 hours.

Non Standard Timings:
Licansable activities are psmmitted from normal activity start time on New Year's Eve until
normal activity finish time on New Year's Day.

in the event of the transmisslon of any recognised international event which falle outside the
current permitted hours on the premises licence to permit the activity commencing one Fm_ur
before the start of the event and ending one hour after the end of the event, the details
activity to be notifled to the police 14 days beforehand. The event will not prooaed Ifth . t
Pnlie nhi \iiitan: nitie an fhe DRE. z.@,gmmmm B i
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The opening hours of the premises
Monday 1o Wednesday 08:00 - 00:30
Thursday to Saturday 08:00 - 01:30
Sunday 08:00 - 23:00

From hormal opening time on New Year's Eve until normal closing time on New Year's Day.

Seasonal Varlations:
Between 1st April and 31st October the licensable activities may begin at 08.00 hours.

Non Standard Opening Times:
in the event of the transmission of any recognised international event which falls outside the
current permitted hours on the premises licence to permit the activity commencing one hour

activity to be noiified to the police 14 days beforehand. The event will not procead if the
polics serve written notice on the DPS 7 days prior o the. event.

. e ——

\befora the start of the event and ending one hour after the end of the event, the details of the

Where the licence autho;lses supplies ol' alcohol ﬁl;eﬂ\ér these are on and/or off
supplies

Alcohol is supplied for consumption both on and off the premises

15/02689/LAPRE
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Bath & North East ;
Somerset Council

[ ~————

Part2

—

Name, (registered) address, telsphone number and emall (whare rolovant) of holderr of |
premises licence !

Mitchells & Butiers {.elsure Retalil Ltd '
27 Fleet Street i
Birmingham
B3 1JP
0870 6093000

_browns.bath@mbpic.com

Roglstemd number of holder, for axample company number, charity number (where
applicable)

Reglstared Buslness Number - 01001 181

B AR A

Name, address and telephone number of designated premises suporvlsor where the
premises licence authorises for the supply of alcohol

Mr Jonathan Blake !
Manor Farm Cotiage
Norton-Malreward
antol

8839 4EX

Personal licence number and issuing aulhority of personal licencs held by deslgnabd '5
premises supervisor where the premises licence authorises for the supply of alcohol

| 12/04104LAPERS
l Portsmouth Clty COuncII :

This licence Is issued by Bath & North East Somerset Councl as licensing authority under Part
3 of the Licensing Act 2003 and regulations made thereunder.

Signed for and on behalf of . 5 M
Bath & North East Somerset Councll: __;Z[ﬂ_ﬂ Q AL, ,?_:\3\_ -

Dated 18 September 2015

p— =
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Bath & North East
Somerset Council

Annex 1 - Mandatory conditions

Admission of children Is restricted In accordance with the recommendation by the British
Board of Film Classification.

If the film has not been classified the restriction of children must be approved by the Licensing
Authorlty.

("Children" means any person under 18 years).

Mandatory conditions In respect of premises supplying aicohol for consumption on the
premises only, or both on and off the premises:

No supply of alcohol may be made under the premises licence:

a) at a time when there s no designated premises supervisor in respect of the premises
licence, or

b) at a tme when the designated premises supervisor does not hold a personal licence or
his personal licence Is suspended.

Every supply of alcohol under the premises licence must be made or authorised by a person
who holds a personal licence.

From 28 May 2014.
The Licensing Act 2003 (Mandatory Licensing Conditions) Order 2014

1. A relevant person shall ensure that no alcohol Is sold or suppiled for consumption on or off
the premises for a price which Is less than the permitted price.

2. For the purpoges of the condition set out in paragraph 1:

(a) "duty” Is to be construed in accordance with the Alcoholic Liquor Dutles Act 1878(a)";
(b) "permitted price” Is tha price found by applying the formula:

P=D+({DxV)

where:

(i) P Is the permitted price,

(i) D Is the rate of duty chargeable in relation o the alcohol as if the duty were charged S=.the
date of the sale or supply of the alcohol, and

1BA0DRBLATRE - A S el el S Sajiisal
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(i) V Is the rate of value added tax chargeable In relation to the alcohol as if the value added
tax were charged on tha date of the sale or supply of the alcohol;

(c) “relevant person" means, in relation fo premises in respect of which there Is in force a
premises licence: o -

{1) the holder of the premises licence,
(il) the designated premises supervisor (If any) in respect of such a licence, or

(ill) the personal licence holder who makes or authorises a supply of alcohol under such a
licence;

{d) "relevant person” means, In relation to premises in respect of which there i8 in force a club
premises cerlificate, any member or officer of the club present on the premises in a capacity
which enables the member or officer to prevent the supply In question; and

() "valued added tax" means value added tax charged in accordance with the Value Added
Tax Act 1994(b)".

3. Where the permitted price given by Paragraph (b) of paragraph 2 would (apart from this
paragraph) not be & whole number of pennies, the price given by that sub-paragraph shall be
taken to be the price actually given by that sub-paragraph rounded up to the nearest penny.

4. (1) Sub-paragraph (2) applies where the permitted price given by Paragraph (b) of
paragraph 2 on a day ("the first day") would be different from the permitted price on the next
dey ("the second day”) as a result of a change fo the rate of duty or value added tax.

(2) The permitted price which would epply on the first day applies to sales or supplies of
alcohol which take place before the expiry of the period of 14 days beginning on the second
day.

(a)* 1979 c. 4. Section 1 was amended by regulation 2 of the Excise Duty (Amendment of the
Alcoholic Liquor Dutles Act 1979 and the Hydrocarbon Oll Duties Act 1978) Regulations 1882
(S.1. 1992/3158), section 162 of and Part 1 of Schedule 29 to the Finance 1895 (c. 4), section
7 of and paragraph 2(a) of Schedule 2 to the Finance Act 1881(c. 31), section 3 of the Finance
Act 1993 (c. 34), section 227 of and paragraph 51 of Schedule 39 to the Finance Act 2012 (c.
14), section 1 of the Finance Act 1995, section 1 of and Part 2 of Schedule 1 to the Finance
Act 1988 (c. 38), section 6 of the Finance Act 1897 (c. 16) and Article 2 of the Alcoholic Liguor
Duties (Deflnition of Clder) Order 2010 (S.1. 2010/1914). Section 2 was amended by article 6
of the Alcoholic Liguors (Amendment of Enactments Relating to Strength and to Units of
Measurement) Order 1878 {S.I. 1979/241), regulation 2 of S.1. 1892/3158, section 11 of and
Parl 2 of Schedule 8 to the Finance Act 1981 (c. 35), section 7 of and paragraph 3 of
Schedule 2 fo the Finance Act 1991 and section 5 of the Finance Act 1997. Section 3 was
amended by article 7 of S.1. 1979/241. Section 4 was amended by article 8 of S.1. 1979/241,
section 15 of and paragraphs 2 and 3 of Schedule 1 to the Finance Act 2011 (c. 11) and
section 227 of and paragraphs 51 of Schedule 39 to the Finance Act 2012 (c. 14). Section &
was amended by section 1 of the Finance Act 1982 (c. 39) and section 180 of the Finance Act
2013. Saction 36 was amended by section 7 of the Finance Act 1991, section 4 of and

15/02880/LAPRE
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paragraph 1 of Schedule 1 fo the Finance Act 2002 (c. 23), sections 14 and 15 of paragraphs
2 and 4 of Schedule 1 to the Finance Act 2011, saction 180 of the Finance Act 2013 and
section 1 of and paragraph 9 of Schedule 1 to the Finance Act (No. 2) Act 1992 (c. 48).
Section 37 was amended by section 15 of and paragraph 1 of Schedule 1 to the Finance Act
2011 and section 180 of the Finance Act 2013. Section 54 was amended by section 1 of and
paragraph 12 of Schedule 1 to the Finance (No. 2) Act 1892 and section 5 of the Finance Act
1085 (c. 54). Section 65 was amended by section 1 of the Finance Act 1984 (c. 43) and
section 1 of and paragraph 13 of Schedule 1 to the Finance {(No. 2) Act 1992. Section 62 was
amended by section 3 of the Finance Act 1896 (c. 8), section 10 of the Finance (No.2) Act
1997 (c. 58), section 180 of the Finance Act 2013, section 4 of the Finance Act 1998 (c. 36)
and isegtit:m 3 of the Finance Act 1897. There are other amendments which are not relevant
to this Order,

(b)* 1994 c. 23. Section 2 was amended by saction 3 of the Finance (No.2) Act 2010 (c.31). :
Section 7 was amended by section 76 of and Part 1 of Schedule 38 to the Finance Act 2009

(c. 10) and section 203 of and paragraphs 2 and 3 of Schedule 28 to the Finance Act 2012 (c.

14). Section 24 was amended by section 19 of and paragraph 1 of Schedule 8 to the Finance

(No.3) Act 2010 (c.33). There are other amendments which are not relevant to this Order.

From 1 October 2014:
The Licensing Act 2003 (Mandatory Licensing Conditions) {Amendment) Order 2014

1. (1) The responsible person must ensure that staff on relevant premises do not carry out,
arrange or participate In any Iiresponsible promotions In relation to the premises. (2) in this
paragraph, an imesponsible promotion means any one or more of the following activities, or
substantiaily similar activities, carred on for the purpose of encouraging the sale or supply of
alcohol for consumption on the premises: (a) games or other activities which require or
ancourage, or are designed to require or encourage Individuals to ) drink a

quantity of alcohol within a time limit (other than to drink alcohol sold or supplied on the
premises before the cessation of the perlod in which the responsible person Is authorised to
sell or supply alcohot) or, li) drink as much alcohol as possible (whether within a time limit or
otherwise); (b) provision of unfimited or unspecified quantities of alcohol free or for a fixed or
discounted fee to the public or to a group defined by a particular characteristic in a manner
which carries a significant risk of undermining & licensing objective; (c) provision of free or
discounted alcohol or any other thing as & prize to encourage or reward the purchase and
consumption of alcohol over a period of 24 hours or less in & manner which carries a
significant risk of undermining a licensing objective; (d) selling or supplying alcohol in
assoclation with promotional posters or flyers on, or in the vicinity of, the premises which can
reasonably be considered fo condone, encourage or glamorise anti-soclal behaviour or to refer
to the effects of drunkenness In any favourable manner; (e) dispensing alcohol directly by one
person into the mouth of another (other than where that other person is unable to drink
without assistance by reason of disability).

—r——— rm ——

2. The responsible person must ensure that free potable water e provided on request i,
customers where it is reasonably avallable. £
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3. (1) The premises licence holder or club premises certificate holder must ensure that an age
verification policy Is adopted in respect of the premises in relation fo the saie or supply of
alcohal. (2) The designated premises supervisor In relation to the premises licence must
ensure that the supply of alcohol al the premises is camried on In accordance with the age
verification policy. (3) The policy must require Individuals who appear to the responsible
person to be under 18 years of age (or such older age as may be specified under the policy) to
produce on request, before being served alcohol, identification beating their photograph, date
of birth and elther - a) a holographic mark, or b) an ultraviolet feature.

4. The responsible person must ensure that: a) where any of the foliowing alcoholic drinks is
sokd or supplied for consumption on the premises (other than alcoholic drinks sold or supplied
having been made up in advance ready for sale or supply In a securely closed container) it is
available to customers in the following measures - i) beer or cider: % pint; if) gin, rum, vodka or
whiskey: 25ml or 35mi; and lii) still wine in a glass: 125ml; b) these measures are displayed in
a menu, price list or other printed material which is avallable to customers on the premises;
and c)where a customer does not in relation to a sale of alcohol specify the quantity of
alcohol to be sold, the customer Is made aware that these measures are available.

Any individual employed to carry out a security activity must be licensed by the Security
Industry Authority.

15/02689/L.APRE
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Annex 2 - Conditions consistent with the Operating Schedule

There shall be no promotions that encourage lllegal, irresponstble or immoderate
consumption.

Toughened glass to be used.

No adult entertainment (paid for by the company of a nude physical nature) |s permitied at
these premises.

Children under the age of 16 are to be accompanied by an adult at all times.

Planters will surround the outside area o prevent customers reposltioning tables and/or chairs
outgide the designated area.

“There shall be a maximum of 14 tables and 56 covers in the putside area.

The outside area shall be used for tha supply of food and/or drink between the hours of 10:00
and 22:00 hours and shall be clearad of customers by 22:30 hours.

Service 10 the outside area shall be restricted to customers who are seated at the tables
provided (no standing around drinking). This shall be supported by signage outside the
premises.

The outside area shall be serviced by walter/waitresses and where the area is in use by
customers during the Summer (June, July and August) then a designated member of staff
shall be stationed outside to meet and greet customers and to supervise the outside area from
12:00 noon.
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Annex 3 — Conditions attached after a hearing by the licensing authority

Muslic both recorded and produced by the piano proposed at the premises is not to be audible
to the nearest nolse sensitive premises.

Supervision to be enhanced by a CCTV system to be Installed in lialson with the police which
shall be maintained In working order and provided with recording facliities with tapes to retain
for fourteen days and made avallable to the police for svidential purposes as required.

The additional hours beyond 00.00 are not to be used until planning permission has been
granted.

[}
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Annex 4 - Plans

Plan Refs:
1719 Drawing No: 05A
1719 Drawing No: 05
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PartB
Premises Licence Summary
Premises Licence Number 15/02680/LAPRE IJ
Premises Detalls

Including Post Town, Post Code
Browns Restaurant

Old Police Station

Orange Grove

| Bath

BA1 iLP

Telephone number 01226 461199

! Where the licence Is time limited the dates Not applicable

e I

| Licensable activities authorised i:y the licence and the times the licence authorises the L
carrying out of licensable activities

Sale of Alcohol
Monday to Wednesday 10:00 - 00:00
Thursday to Saturday 10:00 - 01:00
; Sunday 10:00 - 22:30
| Exhibition of a Flim (Indoors only)
Monday to Wednesday 10:00 - 00:00
| Thursday to Saturday 10:00 - 01:00
Sunday 10:00 - 22:30
Performance of Recorded Music
| Every Day 00:00 - 00:00
Late Night Refreshment (Indoors and Qutdoors)
Monday to Wedneeday 23:00 - 00:00 |
Thursday to Saturday 23:00 - 01:00 '

Seasonal Variations:

Between 1st April and 31st October the licensable activities may begin at 09.00 hours.

Non Standard Timings:

Licensable activities are permitted from nommal activity start time on New Year's Eve until
normal activity finish time on New Year's Day. In the event of the transmission of any
recognised Intemational event which falls outside the current permitted hours on the premises
| licence to permit the activity commencing one hour before the start of the event and ending
ona hour after the end of the event, the detalls of the activity to be notified to the police 14
days beforehand. The event will not proceed If the police serve written notice on the DPS7
.days prior to the event.

l_
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The opening hours of the premises

Monday o Wednesday 08:00 - 00:30 !
Thursday to Saturday 08:00 -01:30 '
Sunday 08:00 - 23:00 :

From normal opening time on New Year's Eve untl! normal closing time on New Year's Day.

Seasonal Varjations:
Between 1st April and 31st October the licensable activities may begin at 08.00 hours.

Non Standard Opening Times:
In the evant of the transmisslon of any recognised international event which falls outside the
current permitted hours on the premises licence to pemnit the activity commencing one hour |
before the start of the event and ending one hour after the end of the event, the detalls of the
activity to be notified to the police 14 days beforehand. The event will not proceed if the

police serve written notice on the DPS 7 days priortotheevent.

A ——— —— = e = — - Jp—

| Where the licence .authodses suppliss of alcohol whether these are on and/or oft
supplles

-lfloohol Is supplied for consumption both on and off the premises

— ik

— i — -——

| Name, (registered) address of hoider of premises licence

| Mitchells & Butlers Leisure Retall Ltd
27 Fleot Street
Bimingham

B3 1JP

Reglstered number of holder, for example company number, charity number (where | e
1 applicable) t

| Registered Business Number - 01001181 |

| Name of deslﬁﬁahd bromlsu supervlsor:ahere the premises licence suthorises for
‘ the supply of aicohol i

| Mr Jonathen Blake _

Sﬁh whether access to the premises by children Is restricted or prohibited

oie 113 Eatfisjie Mardiy Bl
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Frampton's
Licensable Activities and Conditions

Licensable Activities
o Sale of Alcoho! (for consumption In and off the premises)
Every Day 08:00 - 23:30
e Exhibition of a Fllm (Indoors only)
Every Day 08:00 - 00:00
o Late Night Refreshment (Indoors only)
Every Day 23.00 - 00:00

¢ Non Standard Timings:

Supply of Alcohol - From 08:00 on New Year's Eve until 03:00 on New Year's Day.
Late Night Refreshment — From 23:00 on New Year's Eve until 03:30 on New Year's Day.
Opening Hours

» Every Day 07:00 - 00:00

¢ Non Standard Opening Times
From 07:00 on New Year's Eve until 03:30 on New Year's Day.

nditi
Aside from the mandatory conditions, the following Annex 2 conditions have effect:

e A waiter/waltress service will be provided at all times.

¢ Between the opening time of the premises and until 22:00 hours (or 30 minutes before the
premises close if earlier), a minimum of 40 covers will be provided for the use of diners and
substantial food in the form of table meals will be avallable, appropriate to the time of day.

o All staff involved In the sale or service of alcohol shall recelve training concemning the sale of
alcohol and their requisite responsibilities. This will include tralning on the terms and
conditions of the premises licence. A record of all such training shall be maintained on the
premises and made avallable for inspection by police and other authorised offlcers on
request. Refresher training which will take place at least once every 6 months.

e A CCTV system shall be installed and thereafter maintained in good working order providing
coverage of alf public parts of the premises (other than lavatories). Images will be of evidential
quality and maintained for a minimum of 31 days.

¢ Facllites will be made avallable for police and other authorised officers to view recordings on
request and to be provided with copies In playable format as soon as reasonably practicable

following a request from the police or another authorised officer, provided that the requests
are compliant with data protection legisiation.
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+ Any malfunction of the CCTV system shall be notified promptly to the licensing authority and
rectified as soon as reasonably possible.

e The premises shall maintain an incident book and refusals register and use the same fo
record any occasion when a criminal offence or suspected offence takes place at the
premises and any and all occasions when a customer is refused service of aicohol (and the
reason for that refusal) and/or required to leave the premises. The incident book and refusals
register shall be kept on the premises and made avallable for inspection by the police and
other authorised officers.

e Where there Is a risk assessment by the DPS and/or at the written request of the police or
licensing authority, SIA registered door staff will be on duty to supervise all patrons entering
and leaving to ensure the good order of the premises.

« Al alcohol supplied for consumption off the premises will be sold in sealed contalners.

o Notices shall be displayed at or close fo all exits (other than exits designated only as Fire
Escapes) asking customers to leave quietly and respect nelghbours.

» Arrangements shall be made to ensure that dellveries of consumables and the removal of
waste from the premises does not take piace other than between 07:00 and 22:00 hours
every day.

e The use of the outside area for the sale or consumption of alcohoi shall only be permitted
when a valid Tables and Chalrs Licence Issued by the Bath and North East Somerset Council
{or Its successor) is In force and In any event, not beyond 19:00 hours on Sundays to
Thursdays inclusive and not beyond 21:00 hours on Fridays and Saturdays and New Year's
Eve.

e The holder of the licence will ensure that the frontage is regularly swept and kept clean, this to
include the entrance way, railings and pavements adjacent to the frontage of the premises.

« The holder of the licence shall ensure that quarterly meetings are held with a representative
(or representatives) of The Empire Residents’ Association unless the said Assoclation agrees
that such meetings are unnecessary. The purpose of the meetings will be to maintain good
relations between the premises and local residents and to discuss and seek to resolve any
issues that might arise.

e The premises will operate a "Challenge 25" age verification scheme and all staff will be
trained in the iImplementation of the scheme.

There are no Annex 3 conditions.
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LICENSING REVIEW APR/MAY 08

Danilel Thwaltes pic v

Wirral Borough Magistrates’ Comrt

The Saughall Massie Conservation Society (First Intarested Party)
Wikral Metropolitan Borough Council (Second Tnterested Party)

QUEEN'S BENCH DIVISION
6 May 2008

The Hon Mrs Justice Black
Xxxxxxxx / XXXXXXXX

David MW Pickup (instructed by Napthens plc) for the Claimant
The Defendant did not appear and was not represented

David Flood (instructed by Mesars Kirwans) for the First Interested Party
Matthew Copeland (instrncted by Wirral MBC) for the Second Interested Party

Mrs Justice Black:

1. This is an application by Daniel Thwaites Pic (*the Claiinant®) for judicial roview of 8

decision made by the Wirral Magistrates' Court (*the Magistrates' Court”) on 5
April 2006 and that couré's decision on 21 April 2006 concemning the costs of the
mmmmummmm.mmmmm
judicial review was granted by Mr Justice Pitchford on 2 November 2006,

The factual background

2. The Claimant owns the Saughall Hotel in Sanghall Massie, Wirral which it operates as
MW(%W').&MW;MWMMM!M.
n June 2005, it commenced an application to the Licensing Sub-Committes of the
Metropoliten Borough of Witral (*the licensing suthority”) for the existing liconce to be
converted to a premises licence nnder the Licensing Act 2003 and for the licence to be varied
simpltaneously.

. 3. In essence, the Claimant was seeking to conduact business it the premises for longer hours

MW&pmmdmduﬂwaiﬂnﬂﬂmmpoﬁcedidmtmppmﬂmMmofﬂw
hours to the extent that the Claiment initially proposed. The Claimant agreed to restrict the
hours to those that were acceptable to the police. Accardingly, the licenging authprity was
ukedmgmntaﬂcmeﬂntwmldphmitmsicanddmdngmllpmmddcohol'nlu
until midnight on all nights except Friday and Saturdsy and, on Friday and Seturday nights,
music and dancing to midnight and alcohol sales until 1 a.m., with the doors closing one hour
after the last alcohol sale every night.
appmbeforetheliemingauﬂnﬁtywhmﬁemnﬂumheuﬂonﬁmms.No
mmmmwmwmmﬁmmmmsmm.m.
there was opposition to the proposals at the hearing from the Saughall Massie Conservation
Society ("the First Interested Party") and other Saughall Massie residents.

5, The Claimant told the licensing authority at the hearing that the hours of operation at the
mmwouldnotvaryngﬂﬂmﬂyﬁomlhaomunghomofopmmnndﬂm&e
appﬁuﬁmfmm&homwaswmowﬂexibiﬁtywopmlm"mspecidomsiom',
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Thiswuammdwﬁchmewnsmmmhymkm“hwinﬂnmimd
&mummmﬂmmmmmmqmmmmamm
htﬂcmnbbae&vﬁumdmmaonﬂnnmﬁuﬂnm&ptmﬁmmbbemw
mewbncmmwm_ammammm.wmwmm
mmmumvm-m.mmmmmmmmm
bemimpondmﬂ:eoldﬁmoeqdrhgmﬂmholbbewnmmodwiﬁnzomimd
tho last alcohol sale and bapning children under 14 from the bar) and imposed other
conditions which were cbviously aimed at controlling noise, namely that the area outsido
mnst be cleared by 11 pm.mmpuﬂmmmﬁemofuﬂﬁmwm'mu
caﬂ-baeksymﬁuanmmdwhdmmbebpteluedwhmregﬂmd
meﬁdﬂuﬂﬁﬂgonﬂnﬂmﬁeudnnﬂbepboedmbmm
requiring customers to leave quietly.

putsuent to Section 4, Part 2 of the Licensing Act 2003". '
S.MMmmﬁdem'&mms-SAﬂMhompmmﬂn
WMNMSMM&WMMMMM ¢y
M'.mmmmwmwmmmm
SetgeuﬂYehyawhodgdtwﬂhﬂnmeeofﬂleMmddepnﬁne.mermnﬁ.h

premises.
D.MWMGMWMMMNSpydemof
whiehhmﬂnlyhbnupwithneﬂinsoutﬂnwhomnofopulﬂm-ﬂnyimpmm
permitted enterfainment ontil 11 pmmdnlooholﬂhmﬁlll&ﬂp.m.mallnighnemept
mmmwmmmummmnmmmw
sﬂumﬁlmidnishtmmmﬂmcouldmﬁnopmwﬂnpublicmmmdﬁwman
mwmmsmwmmmmum.mmﬁnmm
mmmmwwmwummhMmmmncmmu
mdmjmbmkhuﬁdayundﬂwwovisiom:daﬁngtoNawYeu‘stamdﬂnemdiﬁmof
the licence remained unaltered.
lo.ﬁenewumhndominwoﬁecthNoWMnmemmnmmm
bpmmnhsfmmﬂmnmhlbyﬁeﬂmedmmbdmeﬂnmm'mm
Mhadbemnofumﬂormomdedamphinﬂmmttbnpmﬁmmduﬂwoldorﬂn
mwnegimeuthejusﬁmacknuwbdgedinﬂ:ﬁrkmmlhemﬁdenﬁwhowm
wm&arﬁﬂofmblmnsifﬁeexmdedhommaﬂomdmthem.mcmkmof ¢

mnchhmymmubyDimondFm.Mjusdeu‘RummabmrdmoeuuﬂwM
mm.mwﬂwmmuofme'“ﬁmemofﬂwwmt‘.ﬁwy'uydmplyﬂmﬂuy
have read and considered them but attached little or no weight to them.

weiglnthatlshonldsivemﬂwmhwunNaubmmdlhuhhmlddecﬁmmhwem
mgardbﬂmndﬂ:onghlthinkitiafainosaythntitwuoommongrmdbetwunﬂw
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pnﬁu.ﬂghﬂyinmyviuw.ﬂmlshouldmpﬂmlpaﬂymmm.kia
umhmwmmunvwmcwcmammnmz
All ER 302 that the court can admit evidence to elucidate or, exceptionally, comrect or add to
the reasons given by the decision maker at the time of the decision but that it should be very
mmmnmmam«mmmudmm
fundamental alteration, confirmation not contradiction. In the circamstances, I have read
mmmwmmwwmmmmwm
proceedings cautiously.

Thebroadmmpfﬂndahninmhﬁmtoﬂnlimﬁngdechion

llmMmmmmwmmhmlawamambud
mmlthugnedﬂ:ﬂﬂndeddmwumthﬂnewlﬂ:ﬂ:ephihnphyofﬂwucmmgm
2003 ("the Act”) and imposed restxictions on the Claimant's operation which weee not
mmm.ﬂnﬂundnsobjeo&muominmmmmmwm

rather than evidence, that it took into account irrelevant considerations and failed
touhahtoawoumﬂopsconﬁduaﬁmmdﬂmhwuudedmwwhichmmdy
Mdmaﬁm'mmﬂdhswmmmmwmummw
conditions a5 to the time at which the pramises must close, it is snbmitted that this was not a
mMmhwmhmnhfmwmﬂﬁemﬂmWw
give adequate reasons for their decision.

The Jegal background

IS.MMMMWWMWa'MWWW'
mmﬂmammmmmw.ndmdmm
hmmﬁudmandﬁeﬁbﬂuybmhmmofmmdmpmﬁde
14.Now120fﬁ=explmﬂorynomwthnAagimmindiuﬁmofﬂwappmachmbe
taken under the Act. It reads: '
'lz.hommmﬁeuilﬁnghw.ﬁemmmﬂucﬂbeﬂmdmwhopminshom
whmalooholmwbesolﬂbymaﬂforommpﬁmmuoﬂpnmimmrdmhspedfy
when other licensable activities may be carried oni. Instead, the applicant for 4 premisos
ﬁoemotadubpunﬁmcuﬁﬁubwinbeablehchmwﬂm'dmmdﬂﬁhmdming
whichﬂnywhhmbowﬂwﬂndhmyonﬁmabhnﬂviﬁuanhownimtorwhhha
mhmmmﬂhmﬁmmmuﬂm,mmcmﬁngof
mprennnﬂmlmﬂwﬁcmﬁngamhmity,themﬂwﬂymddmhmumywmjectm
i orvnrjﬂmetermfmﬂmpnrposeofpmmnﬁngﬂw_lieenshgobjecﬁm.'
15. Section 1 of the Act provides:
!Sl(l)FmﬂmpmpomofthilActthefoﬂowlumﬁmablemﬁviﬂel
(a) the sale by retail of alcohol,

(c) the provision of regulated entertainment, and

(d) the provision of late night refreshment.”
lG.Tocmyllicmublewﬁvﬂy.ap:enﬁmﬁmgtmdmduPutSofﬂwMis
gemﬂymuhedmﬁmzmucaﬁmfaamhuﬁmmwbe'mﬁemﬂwm
licensing authority, section 17(1).
17.ByvirNeofsqcﬁm4,thsﬁwminsaummitymmtcmyomaﬂimfuncﬁomundutbe
Amandudingﬂsfnncﬁminmlaﬁm&dmininsmappﬁcaﬁmfoupemimﬁmm
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an application for a variation of 8 premises licence) with a view to promoting the "licensing
objectives”. Those are set out in section 4 as follows:
54(2) The licensing objectives are ~
(a) the prevention of crime and disorder;
(b) public safety;
(c) the prevention of public nuisance; and
{(d) the protection of children from harm."
18, In canrying out its licensing fonctions, by virtue of section 4(3) the licensing snthority
mnudnhavemgalﬂmiuﬁmﬁngmﬂbﬁlhedmduWSmdmyguﬁm
issued by the Secretary of State under section 182.
19. Section 182 obliges the Secretaiy of State to issue guidance to licensing authoritios on the

of their fanctions under the Act. Guidance was issued in July 2004 ("the
Guidance"). It was updated in June 2007 but it is the original guidance that is relevant in this
case. In any event, none of the changes made are material to the issnes I have to determine.
20. The Foreword says that the Guidance
*is intended to aid licensing authorities in carrying out their functions undar the 2003 Act and
to ensure the spread of best practice and greater consistency of approach. This does not mean
we are intent on eroding local discretion. On the contrary, the legislation is fundamentally
based on local decision-making infermed by local knowledge and local people. Our intention
is to encourage and improve good operating practice, promote partnership and to drive out
unjustified inconsistencies and poor practice.”
21, As the Guidance says in paragraph 1.7, it does not repiace the statutory
provisions of the Act or add to its scope. Paragraph 2.3 says:
"Among other things, section 4 of the 2003 Act provides that in carrying out its functions a
licensing anthority mast have regard to guidance issued by the Secretary of State under
section 182, The requirement is therefore binding on all licensing authorities to that extent.
mm.nummmwmmmmmmnmmnam
of circomstances that may arise and so long as the Guidance has been properly and carefully
understood and considered, licensing anthorities may depart from it if they have reason to do
s0. When doing 3o, licensing authorities will need to give full reasons for their actions.

from the Guidance conld give rise to an appeal or judicial review, and the reasons
given will then be a key consideration for the conrts whea congidering the lawfulness and
merits of any decision taken."
22. An application to the licensing aunthority for a premises licence mmst be accompanied by
an operating schedule in the prescribed form including a statement of the matters sot out in
section 17(4) which are as follows: "
"(a) the relevant licensable activitics,
(b) the times during which it is proposed that the relevant Heensable activities are to teke

place, )

(c) any other times during which it is proposed that the premises are to be open to the public,
(d) whezre the applicant wishes the licence to have effect for a limited period, that period,

(c) where the relevant licensable activities include the supply of alcohol, prescribed
information in respect of the individual whom the applicant wishes to have specified in the
premises licence as the premises supervisor,

() where the relevant licensable activities include the supply of alcohol, whether the supplies
are proposed to be for consumption on the premises or off the premises, or both,

(g) the steps which it is proposed to take to promote the licensing objectives,

() such other matters as may be prescribed.”
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23. Section 18 deals with the determination of an application for a premises licence. Section
35 deals in very similar terms with the determination of an application to vary 8 premises
Licence, It will be sufficient only to set out here the provisions of s18.

24, Section 18(2) provides that, subject to subsection (3), the suthority must grant the licence
in accordance with the application subject only to:

*(a) such conditions as are consistent with the operating schedule accompanying the
application, and

(b) any conditions which mmst under section 19, 20 or 21 be included in the licence.”

25. Section 19 deals with premises licences which authorise the supply of alcchol. Such
licences mmst include certain conditions ensuring that every supply of alcohol is made or
anthorised by a pexson who holds a personal licence and that, zo supply of alcohol is made
when there is no properly licensed designated premises supervisor. Sections 20 and 21 are not
relevant to this claim.

26. Section 18(3) provides that where relevant representations are made, the authority has
certain specified obligations. In so far as is relovant to this appeal "relevant representations”
are defined in section 18(6) as follows:

"(6) For the purposes of this section, "relevant representations® means representations which -
(a) are about the likely effect of the grant of the premises licence cn the promotion of the
licensing objectives,

(b) meet the requirements of subsection (7),

©"

27. Subsection (7) provides:

(7) The requirements of this subsection are -

(a) thet the representations were made by an interested pasty or responsible authority within
the period prescribed under section 17(5)(c),

(b) that they have not been withdrawn, and

(c) in the case of representations made by an interested party (who is not also a responsible
euthority), that they are not, in the opinion of the relevant licensing anthority, frivolous or
vexations

28, Where relevant representations are made, the authority must hold a hearing to consider
them unless the authority, the applicant and each person who has made representations agrees
that a hearing is unnecessary. By virtue of section 18(3)(b), the suthority must also:

"(b) having regard to the representations, take such of the steps mentioned in subsection (4)
(if any) as it considers necessary for the promation of the licensing objectives.”

29. Section 18(4) provides:

*(4) The steps are

(2) to grant the licence subject to -

(i) the conditions mentioned in subsection (2)(a) modified to such extent as the authority
considers necessary for the promotion of the licensing objectives, and

(ii) any condition which mmst under section 19, 20 or 21 be included in the licence;

(b) to exclude from the scope of the licence any of the licensable activities to which the
application relates;

(c) to refuse to specify a person in the licence as the premises supervisor;

(d) to reject the application.”

30. Conditions are modified for the purposes of subsection (4)(a)(1) if any of them is altered
or omitted or any new condition is added.

31. During the curfency of a premises licence, by virtue of section 51, an interested party
(broadly speaking, a local resident or business) or a responsible anthority (police, fire,
environmental health etc.) may apply to the relevant licensing authority for a review of the
licence on a ground which is relevant to one or more of the licensing objectives. By virtne of
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section 52, a hearing must be held to consider the spplication and any relevant
mpmmnﬁmandﬂwmﬂmﬂtymmmmehmp:ﬁunupedﬂedﬁuuhmddm
Mfmhmﬂmdﬁemmmlmmﬁmmdﬂﬁuﬂw
conditions of the Hcence to suspending it or revoking it completely.
3zmmmmmmm.sm-pmmmpmuﬁmy'mm

beanmudedmdﬂupolimdomtinmmthewmtismﬁmﬂypemﬂmi
Mpuuymmmlyhﬁmhmdmpuﬂaﬂnm 12timesina
Muymnﬁﬂnpdodhwﬂehuchwﬂhbmwm%m.
ﬁ.mlslmmwmumwmdmwmm
a ) court which is, of course, how the decisions in relation to which judicial review
is songht in this case came to be made.

The detail of the claim

44, The Claimant submits that in making its decision to allow the appeal in relation to the
pmﬂmﬁmﬂumm'comhﬂedhambsdmmubmmdﬂw
wmmmwmmmmmmwmwmmw
the Act. It is further submitted that the magisteates failed property to consider and taks into
acoount the Guidance. o

35, There is no doubt that the Guidance is relevant in the magistrates' decision making. As I
hnwsetmgubwe.ncﬂon«s)mqmﬂmﬁmdnsmﬂndtyw'mwmmaﬂ'mm
Gﬁdeme.mmnﬂamglmm'comdenﬁngwlﬁmwﬁomadwim
of the licensing anthority. The Guidance says:

"10.8 In hoaring an appea} against auy decision made by a licensing authority, the
Wmmwmmmmﬁﬁﬁmm%md
Hcmdnspoﬂcyandﬂﬂamﬁdmnowm.mmmldbemﬁbdmdopmﬁm
either the statement of licensing policy or this Guidance if it considered it is justified to do so
because of the individual circumstances of any case.”
mmmmmmumhmmmmmmu
mdypmiﬁed.itﬁmﬁnﬁbedm&dﬁmmhuﬂmeisgoodmmhdom

37. M Flood for the First Interested Party submits that the Guidance simply serves to provide
Mmﬁmfmﬁem@ﬂmmmmmthhﬂmmdmh.ﬁuhmﬁdm
Healaopoimoutﬂmtinmempecu(uischuﬁmnlhewudingofﬂneuidme).ﬂn
Guidance is a statement of Government belief rather than proved fact. Inviting attention to
the judgment of Beatson J in J. D, Wetherspoon plc v Guildford Borough Council [2006]
EWHCSIS(AM),hﬁdmﬁﬁuﬂntdiﬁuaﬂpoHcythtbeGnidmmaypnﬂin
diﬁuemﬁmﬁmmlmmﬂnibiﬂtymdcmchnicepmﬂamomﬂiﬁm
with the need to prevent crime and disordes. He submits that provided that the magistrates
consult the Guidance, they do not need to use it as "a decision making matrix that the
deddingcouuhumuqmﬁﬂlyaddmnh:mﬁngiudeciﬁoninﬂwmmuitwmldif
considering a section of a statute”. -
Ss.nminnodoubtﬂntmgatdmwbehadtotheGuidmebyMmagimbutﬂmtiu
force is less than that of a statute. That is common ground between the parties. The Guidance
mﬁimadviceofvuyingdegwuohpwiﬂdty.&mmdofﬂmnpwmhminfomuﬂw
gemnlphﬂomhmdappmmhofthemmwem,itahomoviduﬁmadﬁeeon
puﬂculnism,mmhbdnswbat'wnlddmstbedum‘beduapmhibiﬁonmlom
mﬁoﬁﬁumﬁmhm@mwmmwmmhpﬂmﬂm
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ﬁm.lmeﬁﬁumyhﬁvﬂuﬂhﬂngdodﬂmmﬂwﬁnbumﬁmm
cmﬂioﬁngﬁcﬁmwhichmindndedinﬂwﬂuiﬂmmdthathmﬂﬁacmﬂbha
mm«m’mmmmmmwmmdh
Guidance and more to others. As the Guidance itself says, it may also depart from the
Gﬁdmmﬂpuﬂcdﬁﬁmofﬂmhdiﬂdnﬂmmm-maﬂmm
ormngim'wmthnuenﬁﬂedmdohlhnplywmmauidmorﬁﬂwﬁwnmy
weightwheﬂmbwmhdounotwwiﬂtﬂnﬁommm'spoﬂcyoriuwof
mguhﬂngﬂcennblaacﬁviﬁuorfounyoﬂmmFmﬁma.wbmamgim'
court is entitled to depart from the Guidance and justifiably does so, it must, in my view, give
pmpu‘mmfmwdoing.mmz.%fﬂnoddmuyuhmhﬂmmﬂnnndfa
licensing anthorities to give reasons:
'Whm[depuﬂngﬁmﬁeﬁnidme].ﬁmﬁnzm&udﬂuwmneedbmmumh
ﬂldracﬂm.Depnmﬁmﬂanidnoecmldgiveﬂnwmappeﬂujudidﬂmiﬂw.
andﬂwmmgimwﬂlﬂ:bnbuhyemﬁdauﬂmfaﬁemhwhmmﬂdeﬂnsﬂw
lawfulness and merits of any decision taken."

This is & thems to which the Guidance returns repeetedly and is a principle which must be
mﬂubkm:mdm&’mhﬁngmwuhhw-ammwduﬁu
mwmmmmmmlwmmmodhmmmmm
mmwmwmwmmwmoﬁmmwm
decisionbmﬂwydidneedwgiwmnmfmﬁdrmmﬂmdmn_mm

29, In this case, Mr Pickup submits that proper attention to the Guidance world have helped

mmmmmammmmmmwmfaﬂdm
adhere to it without proper reascn and failed to carry out their licensing fanction in
accardance with the Act.
40. The foundation of the Claimant's argument is that the Act expects licensable activities to
bemsﬁmdoﬂywhﬂemahnmuyhmmmmmdngobmmmh
section 4(2). There can be no debate about that. It is clearly established by the Act and
confirmed in the Guidance. For example, in the Act, section 18(3)(b), dealing with the
determinstion of an application for a premises licence, provides that wheze relovant
are made the licensing suthority must "take such of the steps mentioned in

mbuﬁm@)(ifauy)uiteohﬂdmmfmﬁepomoﬂmoﬂheﬁmhgobjwﬁm’
(ﬂxesbpchmbncﬁm@)hdudoﬂngmﬂofﬂwﬂmmbjmmcondiﬁoﬁs).sm
Mﬁ).deﬁmwiﬁﬁebmhaﬁmofmmﬂcﬁmbwumﬁmisin
similar terms. The Guidance repeatedly refers, in a mumber of different contexts, to the
pﬁn@iphthatmglﬂmywﬁmshmldonlybeubnwhmnhmmympmmﬂw
Homsh:gobjwﬁm.hpu@n,hclmlyhdimﬂ:nemdiﬁmuhmldnmbemhedm
mhuﬁmmbuﬁeymmswwmmeﬁmﬁnsobjwﬁm.mﬁu
mmh?ﬁmth?,l?whbhmﬂﬂaw
wmmmmmmmmmmmdﬁmmmmwm
whichuemenuyforﬂ:epromoﬁonofﬂ:elicemhgobjecﬂmwmchmemmmey
must not go further than what is needed for that purpose.”
41. The Guidance also refers a number of times to the need for regulation to bé

i *. This is not a term contained in the Act but if a regulatory provision is to
saﬁafyﬂ:ehudleofbeing'mmy'.itminmyvinwbawnﬁmdmﬂntwlﬂchh
by i " and one can understand why the Guidance spells this out.
42.MrPichtpwbmiu.mdlmphﬂmﬂnActmﬂnipmMa'ﬂghtmwhbumy'
(aphrauuwdhpnagmphs.”oﬂheﬁlﬁdm)vﬁﬂbeuppﬁedwmegtmtmdwﬁnﬁmd
pmmimﬁeencﬂ.ﬂembmmmatﬂﬁsmemﬂmwmﬂmeileﬁdeneemm
homwiﬂadvmdyaﬂectomofﬂnﬁmdngobjecﬁvu.ﬂnhomshmﬂdbegmMA
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pimuxmphofﬂﬁuﬂmwhenmappﬁuﬂmfoupmnimﬂmhmdemﬂﬂnmgm
mwmmmthmm,lmmw&ﬂm
Mmmhﬁmmﬁhmﬂ@mmﬁﬂmwbﬁhmmmm
opmﬂnxnhedﬂembmiﬂadhyﬂ:uppﬁcu&hdr?ichmuyﬂhﬁmchaﬁguwwhilm
mumeﬁmwm-.wmﬁmamwmmmmw
which to deal with concerns relating to the licenging objectives which arise following the
mdahmhmdmmmmmmmwbm
Mdhumwisiomontﬁdeﬂ:eambitofﬂw&wbichpmvidomdieshnoi&fm
mhmhmoflmmmwmmammmﬂn
Anti-Social Behaviour Act2003. The Guidance makes clear that the existence of other
hﬁﬂaﬁwwﬂﬁmhmlevﬂmﬂmny.inmmu.obvhteﬂwmedﬁmmfmﬂm

ﬂ.mmmlaucﬂondeaﬂngwiﬂ:homofmﬁnswhiohﬂmw
wwmmmdumnmmmm which
m’m@mmvhhgddmmgoodpmﬂuhxupectdmmdiﬂmmndmn

m«wmmmmam&mam}
44, It continues:
'ummmmmymmmmmmuﬂymmm
mmemdmmumlydwfmmsmpﬁmmmm.nﬁdm
dﬂn&sebubdmm;mdmabymuofmmmmw
nmbmofcmbmmmnquhedbhmpmnim_dmuhhmmﬂy.]ﬂamﬂmﬂw
mummmmnm«mﬁcmpﬂmmnmmm
mmmmmﬂnmwaﬁmammmm
mm.numwmwummmmmmmm

issnes such as the hours at which premises shonld be used to carry on the

of licensable activities to the public.
6.6Theaimﬂ:roughﬁepmmﬁmofﬁaﬁcmﬁnsobjwﬁmuhonldbewmmc

for concentrations and achieve a slower dispersal of people from licensed premises
wmmmmmmmwmmd
ﬂuﬁbﬂhyshouldﬁmfmebeMWewﬂlmmMﬁeimpwtoﬂheMAﬂmcﬁme
mddisaduandﬂwoﬂmﬁcmﬂngqueeﬁm.ﬁmmmhﬁeﬁglﬁofﬁueﬁndings,we
wiﬂintoduoeﬁnﬂtethgiﬂaﬁmﬁﬂﬂhementof?uﬁmmthsﬂmgtbmaahumy

provisions.
ﬁ.mmmmwmmmmmmmnmwfmmmd
ammmmmmmmmwmdmuwmchmmm
mmmmmmmmmm.umcmmmmmm
mmmmmmwwmmmmmm
cmhiﬁngopammdmnmbﬂwlimgobjw&vu.
%.MMWMWMWMMMMmW
mmmmwmnmmmmmmmmwmm
incidmnnmagismmomomdinﬂnkem.ulhnveakudymmmoyhd
amchedﬁu]nmmwdgmmthemuﬁommdﬂwappeﬂthomhgisuid
abommfﬁmﬂﬁumﬁomdinevidmoebythewimum.Asitwasdwlyimmmmﬂw
) at least to advert in broad terms to those matters that they took into account, it is
fair to conclude in the circumstances that they proceeded upon the basis that there was no
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reliable evidence of actnal problems linked to the premises either under the oid licence or
under the new revised licence. This was in line with the oral evidence of Police Sergeant
Yehya (as recorded in the rather truncated notes of the legal advisar):

"] reported incident for the site. No other incidents or complaints have been received. There
are none in my file. There are no incidents we can directly link to the Saughall Hotel since
previously open. There have been incidents locally but not linked to these premises.”
47.Tojudgebyﬂnkmmsmuefom.whntledﬂwmglmmhnpmmﬁmdhomof
operation was their forecast as to what would occur in the futare in association with the
premises, notwithstanding the absence of reliable evidence of past problems. The First
Interested Party observes that the manager of the premises had given ovidence that he
intended in the summer to *make hay while the sun shines® and submits, correctly in my
view, that tho magistrates were entitled to take this apparent change of emphasis into account.
However, Mr Flood further submits that the evidence of what had happened in the winter
months was therefore of "Hitle evidential valus” in determining what was likely to happen in
the future and I cannot wholly agree with him about this. Undoubtedly the fact that the
Claimant intended in future to make moro use of the extended hours reduced the value of the
pmﬁnu'paﬂmmduapedimdﬂnfunmbmhwﬂdmmmyﬁew.bewmphﬂy
mwum.mummwmmwmmmmm
honrs for some months without apparent problems.

48, It is plain that the magistrates' particular concern was "migration® rathes than probjems
genesated by those coming directly to the premises for their evening out. Under the heading
*The Four Licensing Objectives*, they say thet they accept that there have been no formal or
recorded complaints against the premises "but feel that because of the concept of migration
mmmmmmmmﬂummmmmofhm
the hours as granted by the Local Authority”, Under the hoading "Migration/Zoning™ they

begin:

“The Sanghall Hotel dus to its location and the fict that a number of loense premises in the
surrounding ares have reduced hours to that of the Sanghall Hotel we believe that as a
consequence of this would be that customers would migrate from these premises to the
Saughall Hotel. [sic]”

and end:
'Weapmdmﬂmﬂuemdadhonuhavebminopuaﬁmformdmﬂnwiw
any incidents but have taken into consideration this was during the Winter months and
inevitable numbers will increase in the Summer cansing nuisance/criminality."

49, They reiterate their concem under the heading "Nuisance (Existing/Anticipated)” saying
that they “feel that public muisance will be inevitable®.

50, The Claimant complains that the magistrates' treatment of the issue of “migration” was
fandamentally flawed on a number of grounds. .

51. Firstly, it submits that there was no evidence on which the magistrates could find that
customers would coms to the premises when other premises in the vicinity closed or cause
trouble and their concerns were no more than insppropriate speculation. The Claimant's
position wes that there was no evidence of migration to their premises. There were no
recorded complaints of any kind about the premises let specifically about migration. Ms
Lesley Spencer who lives opposite the premises and is the Secretary of the Saughall Massie
Consexrvation Society gave evidence of her fear that customers would migrate but szid that
SlApmﬂomﬂnirownhcalknowled%theonlydebnwhichﬂwmgismmld
pmsiblyhmfomedﬂnd:viewuboutmignﬁmwwhat?oﬁoeSmthehyasﬁdh
evidence. According to the legal advisor's notes, whilst being cross-examined by Mr Kirwan,
dnmgeaﬂgaweﬁdmceabomﬂnothnﬁeemedpmmimwmﬁngmmeﬁchﬁty(which
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T have scen marked on a local map and which were within walking distance of the premises)
and their closing hours and said that there were three assaults each week at one of the
premises. The legal advisor records that he also said,
"We have staggered closing. This could canse problems it has the potential to canse
difficulties in the area. I have a list of considerations but none would rank as high as crime,
not even noise. No complaints have been made to me even regarding noise. One concem was
dinpuulWenwpeoplemhomtodispmemdﬂmeﬂaamdwedﬁmZﬂmelm
am.. 1.00 am. closing at 2. 280 people leaving premises, Other preniises subject to high
levels of cxime migration not an issue.” [my italics] ‘
53. I appreciate that this evidence acknowledged that staggered closing could cavse problems
Mhadmigaﬂmbmadgﬂﬁmtiunemoppondmampudﬂmy.mmlm
assume that the police would have made representations on that score, particolarly given that
they had plainly considered the impact of trading hours specifically and had initially objected
to the evén longer hours ociginally proposed by the Claimant. It is noteworthy that even when
thoy were in opposition to the plans, it was never on the basis of migration of disruptive
characters from other licensed premises and always simply on the basis of late noise from
ardinary customers of the premises dispersing. The absence of police objections before either
the Hoensing authority or the Magistrates' Court seems to have surprised the magistrates who
said so in their Reasons, commenting:
"We were surprised that the Police otiginaily objected to the application but withdrew that
objection after a slight variation of ths terms.”
In so saying, they convey, in my view, not only their surprise sbout the Police approach but
also their disagreement with it.
ﬂkmn@mmﬁemﬁmhmym.mmms«mhhnmdhm
witness box to evidence that a problem with migration could reasonably be expected., nor do
ﬂnyuyaﬂylhhgmﬂnkmwﬁchwﬂmﬂwydldnummeﬁmmﬂﬂl
way. The only concems about migration were thezefare the magistrates' own with perhaps
soms fears expreased by local residents though not on the basis of firm historical examples of
migration to the premises.
55, It is clear from the Guidance that drawing on local knowledge, at least the local
knowledge of local licensing authorities, is an important feature of the Act's approach. There
can be Hittle doubt that Jocal magistrates are also entitled to take into account their own
knowledge but, in my judgment, they must measure their own views against the evidence

to them. In some cases, the evidence will require them to adjust their own
impression. This is particularly likely to be so where it is given by a responsible anthority
sech as the police. They must also scrutinise their own anxietics about matters such as noise
and other types of public anisance particularly carefully if the responsible anthorities raise no
objections on these grounds. These magistrates did recognise the absence of police objections
which cansed them surprise and they chose to differ from the police in reliance on their own
views. The Claimant submits that in so doing they departed into the realms of impermissible
speculation not only in concluding that there would be migration but also in concluding that
in this case it would generate nuisance and disorder. The First Interosted Party is cosrect in
submitting that the Guidance accepts a link between migration and a potential breach of the
licensing objectives but it is also clear from the Guidance that each case mwust be decided on
its individual facts so the magistrates could not simply assume thet if people came from other
premises, there would be trouble.
5¢mqmmmmmmmmm'mmdmemimmmmmm
the face of the Guidance because firstly it was an improper attempt to implement zoning and
secondly it ignored the general principle of longer opening hours.
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57. Zoning is the setting of fixed trading hours within a designated area so that all the pubs in
& given area have similar trading hours. The problem created by it, as demonstrated by
expesience in Scotland, is that people move across zoning boundaries in search of pubs
opening later and that caunses disorder and disturbance. The Guidance says, at paragraph 6.8:
*The licensing antharity should congider restricting the hours of trading only where this is
necessary because of the potential impact on the promotion of the licensing objectives from
fixed and artificiafly-early closing times."

It stresses that ebove all, licensing avthorities shoald not fix predetermined closing times for
particular areas.

58, 1 am not convinced that the magistrates'’ limiting of the Claimant's operational hours can
properdy be described as implementing xoning which, in my view, is a term that is more
appropriate to describe & general policy imposed by a licensing anthosity for a defined area
than an indjvidual decision of this type, albeit made with reference to the opening hours of
other premises in the vicinity and having the effect of imposing the same hours as those
premises.

59. What has more weight, however, is the Claimant's submission that the magistrates failed
to give proper weight to the general principle of later opening hours and to the intention that
the approach to licensing wnder the Act would be to grant the hours sought for the premises
unless it was necessary to modify them in pursuit of the licensing objectives. The Reasons
include a heading "Flexibility" under which the magistrates say simply:

"We have considered the concept of Flexibility."

In s0 saying, they may be refezring to the sort of flexibility to which reference is made, for
example, in paragraph 6.6 of the Giidance (sce above) but their shorthand does not enable
one to know to what conclusions their considaration of the concept led them in this case nor
whether they had relisbly in mind that the starting point should be that limitations should not
be imposed upon the licence sought unless necessary to promote the licensing objectives
rather than thst the liconsing authority or the court should form its own view of what was
necessary for the premises and only grant that.

60. The Claimhant was secking to have the freedom to open later on certain occasions when
the trade justified it or, as the magistrates put it, "the application for extended hours was to
allow flexibility to open later on certain occasions®. As the First Interestod Party would
submit, the magistrates may have inferred from Mr Miller'’s comment about making hay that
the premises would gften be open late rather than this happening only infrequently in
accordance with the pictore presented to the Hcensing authority. If this was their inference,
however, it is odd that they considered that the Claimant conld deal with the position by
applying for a temporary cestificate becanse this would have allowed the premises to open
1ater on only a limited number of occasions. They make no express finding in their Reasons
as to the frequency on which they considered the Claimant intended to keep the premises
open Iate. This was material not only to the degree of disturbance that might be cansed
generally by late opening but also specifically to the issue of whether there wonld be
migration. It would seem unlikely that customers from nearby pubs would bother to walk or
even drive to the Saughall Hotel in search of another drink at the end of their evenings unless
the Saughall Hotel was open late sufficiently frequently to lead them to a reasonable :
expectation that their journey would be worthwhile.

61. The magistrates' commment about the temporary certificate also seems to me to be an
example of a failure by them to adopt the lighter approach that the Act dictated and to allow
flexibility to those operating licensed premises umless the licensing objectives required
otherwise. Temporary certificates would be a combersome and restricted means of achieving
flexibility, not responsive to the day to day fluctoations in business. only available a Emited
mumber of times, and not in line with the philosophy of the Act.
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62. There is no consideration in the magistrates’ decision of whether the imposition of
conditions to control noise or other nnisance which were going to be imposed would be
sufficient to promote the licensing objectives without reducing the opesating hours of the
premises. Given that the Act dictates that only such steps as are necessary should be taken
with regard to the variation of the terms of operation sought, such consideration was required.

My overall conclusions

63. It would be wrong, in my judgment, to say that the magistrates failed to take account of
the licensing objectives, At the cutset of their Reasons, they correctly identify those which
are relovant. Similarly, as the First Interested Party submits, whilst they did not arsiculate that
the curtailment of the hours sought was "necessary" to promote those objectives, it is implied
in their decision that they did take this view and it can also be inferred from their comment
that becanse of the concept of migration, public nuisance and crime and disorder would be
“an insvitable consequence” of leaving the hours as granted by the local antharity, However,
in my view their approach to what was "necessary® was coloured by a failure to take proper
account of the changed approach to licensing introdnced by the Act. Had they had proper
‘regard to the Act and the Guidance, they would have approached the matter with a greater
reluctance to impose regulation and wounld have looked for real evidence that it was required
in the circumstances of the case. Their conclusion that it was so0 required on the basis of a risk
of migration from other premises in the vicinity was not one to which a properly directed
bench could have come. The fact that the police did not oppose the hours songht on this basis
should have weighed very heavily with them whereas, in fact, they appear to have dismissed
the police view because it did not agree with their own. They should also have considered
specifically the question of precisely how frequently the premises would be likely to be open
late and made findings sbout it. They would then have been abls to compare this to the winter
opening pattem in relation to which they accepted there had been no complaints and draw
proper conclusions as to the extent to which the summer months would be likely to differ
from the winter pictare. Having formed a clear view of how frequently late opening could be
anticipated, they would also have been able to draw more reliable conclusions about the
willingness of customers from further afield to migrate to Sanghall Massie. They proceeded
without proper evidence and gave their own views excessive weight and thoir resulting
decision limited the hours of operation of the premises without it having been established that
it was necessary to do so to promote: the licensing objectives. In all the circumstances, their
decision was unlawful and it must be quashed.

64. 1 have said little so far about what appears in the magistrates’ response for the judicial
review proceedings. The various documents comprising the response did nothing to allay my
concerns about the magistrates' decision. Indeed quite a lot of what was said reinforced my
They refer in their response to incidents about which the residents had given evidence and to
the residents not having complained formally for varions reasons, for example becanse it was
Christmas or because there was thought to be no point. If the magistrates considered these
matters to be relevant, it was incumbent on them 10 say so clearly in their reasons whereas
they there recarded their acceptance that there had been no formal or recorded complaints,
that the extended hours had been in operation for several months without incidents and that
they had attached little or no weight to the statements of the witnesses of the appellant. They
also refer extensively in their response to their thoughts on migration, incloding that people
may come from further afield than the pubs in the vicinity in cars. Particularly concerning is
that they refer repeatedly to a perceived issue aver police resonrces which is not something
that, as far as I can see, had been raised by Sergeant Yehya or explored with him in evidence.
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Mz Beere says in his statement for example, '... there is also the question of Police resources
mdﬁdrubﬁty&eﬂecﬁwlypdmﬂﬁsmuped&ﬂyuwuhmdawiﬂ:mm
resources being deployed in Hoylake".

65. Reference is made in the response documents to the court fecling that the Browery's
proposed opening hours contradicted the acceptable activities of a family pub and that the
Saughall Hotel is "a village pub and not a night spot in the centre of town". For the court to
take matters such as this into account seems to me to be an idterference with the commercial
freedom of the premises of a type that was not permissible vnder the Act vnless it was
Recessary to promote the licensing objectives. I appreciate that the magistrates' response
seems to suggest that they feared that a different type of customer wai being courted or
would invite themselves once it got too late for families but this does hot seem to have been
founded on anything that was given in evidence so was really not more then
speculation

66. Mr Beere's statement ends with a reference to the Brewery wanting to make hay while the
sun shines, of which he says, "I believe that this statement was indicative of the Brewery's
attitade to local residents and to the general management of the premises.” Given that
problems with or in the vicinity of the premises had been almost non-existent and that the
magisirates had not seen fit to make reference in their Reasons to any difficulties cansed by
the Hotel, it is hard to see how this belief could be justified but it does perhaps exemplify the
approach of the magistrates.

67. I have considered quite scparately the asgument as to whether the hours of opening can be
regulated as part of the licensing of premises as opposed to the hours during which licensable
activities take place. It was suggested during argument that there was no power to regulate
the time by which people must leave the premises. I cannot agree with this. Clearly keoping
premises opén (as opposed to providing entertainment or supplying alcohol there) is not a
lcensable activity as such. However, the operating schednle which must be snpplied with an
application for a premises licence must include a statement of the matters set ont in section
17(4) and these include not only the times when it is proposed that the licenssble activities
are to take place but also "any other times during which it is proposed that the premises are to
be open to the public®. On a new grant of a premises licence, where there are no
reproscatations the licensing authority has to grant the application subject only to such
conditions as are consistent with the operating schedule. I se# no reason why, if it is
necessary to promote the licensing objectives, these conditions should not incinde & provision
requiring the premises to be shut by the time that is specified in the operating schedule. If
representations are made and the licensing authority uitimately grants the application, it can
depart from the terms set out in the operating schedule when imposing conditions in so far as
this is necessary for the promotion of the licensing objectives. It must follow that it can
impose an earlier time for the premises to be locked up than the applicant wished and
specified in its operating schedule. It is important to keep in mind in this regard that the role
of the licensing aunthority and, if there is an appeal, the court, has two dimensions: the
fundamental task is to license activities which require a licence and the associated task is to
consider what, if any, conditions are imposed on the applicant to ensure the promotion of the

licensing objectives. A that the premises close at a particular time heams to me to
be a condition just like any , such as keeping and windows closed to prevent
noise. 1 see no reason why a condition of closing up ises at a particuler time should

pot therefore be imposed where controlling the hours of the licensable activities on the
premises (and such other conditions asumay be imposed) is not sufficient to promote the
licensing objectives.

6
3
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The costs argument

68, In the light of my conclusion that the magistrates' decision is nnlawful and therefore must
be quashed, it is not appropriate for me to consider the arguments in relation to their costs
arder further. The appellants had given an undertaking to the Licensing Authority that they
would not seek costs against the Licensing Authority and they sought the entirety of their
costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
submits that that was not an arder that was open to them. Whataver the merits of that
argument, the magistrates' arder in relation to costs cannot now stand. The basic foundation
for the arder for costs was that the appeal had succeeded and the Claimant had lost. That
podﬁmhunowbemovuhrmdmdﬂneuﬂordumtgodmgwiﬂ:ﬁemgimm'
mﬁndedsim.mmgimmwmﬂdhavehadmmbmmmwmam
if the appeal had been dismissed.
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